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Ron @OVP 
11/18/98 11 :01 :26 AM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP 

cc: Elena Kagan/OPO/EOP, Patricia M. Ewing/OVP @ OVP, Sarah A. Bianchi/OPO/EOP 
Subject: 

I don't disagree. But the specific question on the table is what he says if he gets asked, in Q&A, 
on Thursday, "Are you urging the states to sign on by tomorrow's deadline?," and I take it our 
answer is 

"That is up to each state to decide for itself. And whatever the states do, there is much 
unfinished work here in Washington: we must affirm the FDA's jurisdiction to protect children from 
the dangers of smoking, and enact meaningful penalties on the tobacco industry if it continues to 
target our children." 



Record Type: Record 

To: Ron Klain/OVP @ OVP 

cc: Elena Kagan/OPO/EOP, Sarah A. Bianchi/OPO/EOP, patricia m. ewing/ovp @ ovp 
Subject: Re: VP - Thurs I!il 

This is a stupid argument. If you stick to what the President said Monday, you can say what you 
need to say about how there's much more to do in Congress. It goes without saying that states 
have to decide for themselves based on the strength of their own cases. But the President did say, 
"This is an important step in the right direction". He did not say, "We're going to sit this one out 
again because the attorneys general only got a 40-cent price increase." 
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Record Type: Record 

To: Bruce N. Reed/OPO/EOP 

I. L - .> 1 ... k I'1.nlu ...... S, 

cc: Elena Kagan/Opd/Eop, Sarah A. Bianchi/Opd/Eop, Patricia M. Ewing/OVP @ OVP 
Subject: Re: VP - Thurs ~ 

I think it is more than a few hardliners, first of all. The critics of the agreement even include public 
health officials who supported the first settlement, and many of our allies in Congress. 

Secondly, again, I assume our position is that each state should decide what is best for itself in this 
regard. I didn't hear the President on Monday urge states to approve the agreement. 

Third, it is important to point out -- without criticizing the settlement -- what was not -- and could 
not have been -- included in it. Again, the goal here is NOT to criticize the settlement, but to 
explain to folks why the settlement does not end the need for federal action. 

Congress is the bad actor, not the settlement. But the settlement is not a panacea, which I am 
sure you would agree with. And I would hate to see us blamed for any "buyers remorse" that 
emerges from states accepting the deal. And if state acceptance is inevitable anyway, why 
squander credibility with validators whose support we may want for future, controversial steps we 
take on this issue -- steps which, unlike this settlement, that will truly be our own actions. 
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Record Type: Record 

To: Ron Klain/OVP @ OVP 

cc: Elena Kagan/OPD/EOP, Sarah A. Bianchi/OPD/EOP, patricia m. ewing/ovp @ ovp 
Subject: Re: VP - Thurs [g] 

The important thing is to lay failure at Congress's feet, not suggest that the settlement is somehow 
deficient because it doesn't include things like FDA jurisdiction that states couldn't get in a 
settlement or in the courtroom. If the VP sounds ambivalent about the state settlement on the eve 
of the deadline for state decisions, that will be misinterpreted as backing away from what the 
President said Monday. And what good will it do? Doyle and WI signed on yesterday; Harshbarger 
could end up the only holdout, and even he might sign on. It's not worth ticking off 35 Dem AGs 
to score a few points with a few hardliners in the public health community, when you can focus on 
the real enemy here, which is Congress. 



PRIVILEGED AND CONFIDENTIAL - 10/30/98 REVISED DRAFT 

Ninth: the Federal Tobacco Legislation Offset (including any carry-forwards 

arising from such offset) shall be applied to the results of clause "Eighth"; 

Tenth: the Litigating Releasing Parties Offset (including any carry-forwards 

arising from such offset) shall be applied to the results of clause "Ninth"; 

Eleventh: the offset for claims over pursuant to subsection XII(a)(4)(8) 

(including any carry-forwards arising from such offset) shall be applied to the results of 

clause "Tenth"; 

Twelfth: the offset for claims over pursuant to subsection Xll(a)(8) (including 

any carry-forwards arising from such offset) shall be applied to the results of clause 

"Eleventh"; and 

Thirteenth: in the case of payments to which clause "Fifth" applies, the allocated 

shares of such payments assigned to each individual Settling State pursuant to such clause 

(as such shares have been reduced by clauses "SiKtil.""Sixth" through 'Twelfth," and 

without undoing the allocation described in clause "Seventh") shall be added together to 

state the aggregate payment obligation of each Participating Manufacturer with respect to 

the payments in question. (In the case of a payment to which clause "fiftil.""Fifth" does 

not apply, the aggregate payment obligation of each Participating Manufacturer with 

respect to the payment in question shall be stated by the results of clause "Twelfth.") 

X. EFFECT OF FEDERAL TOBACCO-RELATED LEGISLATION 

The enactment offederal tobacco-related legislation shall not affect the payments 

to be required under this Agreement except as follows: 

(a) If federal tobacco-related legislation is enacted [on or before November 30, 

2002,] and if such legislation provides for payment(s) by any Original Participating 
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PRIVILEGED AND CONFIDENTIAL - 10/30/98 REVISED DRAFT 

Manufacturer (whether by settlement payment, tax or any other means), all or part of 

which are actually made available to a Settling State ("Federal P'UAQS") Funds"), each 

Original Participating Manufacturer shall receive a continuing dollar-for-dollar offset for 

any and all amounts that are paid by such Original Participating Manufacturer pursuant to 

such legislation and made available to such Settling State (except as described in 

subsections (b) and (c) below). Such offset shall be applied against the applicable 

Original Participating Manufacturer's share (determined as described in the first sentence 

of clause "S~"~IlIA""Seventh" of subsection IX(j» of such Settling State's Allocated 

Payment, up to the full amount of such Original Participating Manufacturer's share of 

such Allocated Payment (as such Allocated Payment has been reduced by adjustment, if 

any, pursuant to the NPM Adjustment ~ and the offset for miscalculated payments). Such 

offset shall be made against such Original Participating Manufacturer's share of the first 

Allocated Payment due after such Federal Funds are first available for receipt by such 

Settling State. In the event that such offset would in any given year exceed such Original 

Participating Manufacturer's share of such Allocated Payment: (I) the offset to which 

such Original Participating Manufacturer is entitled under this section in such year shall 

be the full amount of such Original Participating Manufacturer's share of such Allocated 

Payment, and (2) all amounts not offset by reason of subsection (I) shall carry forward 

and be offset [(with interest at the prime rate)] in the following year(s) until all such 

amounts have been offset. 

(b) The offset described in subsection (a) shall apply only to that portion of 

Federal Funds, if any, that are either unrestricted as to their use, or restricted to any form 

of health care or to any use related to tobacco (including, but not limited to, tobacco 
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PRIVILEGED AND CONFIDENTIAL - 10/30/98 REVISED DRAFT 

education, cessation, control or enforcement) (other than that portion of Federal Funds, if 

any, that is specifically applicable to tobacco growers or communities dependent on the 

production of tobacco or Tobacco Products). Provided, however, that the offset described 

in subsection (a) shall not apply to that portion of Federal Funds, if any, whose receipt by 

such Settling State is conditioned upon or appropriately allocable to: 

(I) the relinquishment of [significant] rights or benefits under this 

Agreement (including the Consent Decree); or 

(2) actions or expenditures by such Settling State, unless: 

(A) such Settling State chooses to undertake such action or 

expenditure; 

(8) such actions or expenditures do not impose significant 

constraints on public policy choices; or 

(C) such actions or expenditures are both: (i) related to health care 

or tobacco (including, but not limited to, tobacco education, cessation, 

control or enforcement) and (ii) do not require such Settling State to 

expend state matching funds in an amount that is significant in relation to 

the amount of the Federal Funds made available to such Settling State. 

(c) Subject to the provisions of subsection IX(i)(3), Subsequent Participating 

Manufacturers shall be entitled to the offset described in this section X to the extent that 

they are required to pay Federal Funds that would give rise to an offset under subsections 

(a) and (b) if paid by an Original Participating Manufacturer. 

(d) Nothing in this section X shall (I) reduce the payments to be made to the 

Settling States under this Agreement other than those described in subsection IX(b) and 
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subsection IX(d) (or corresponding payments under subsection IX(i» of this Agreement; 

or (2) alter the Allocable Share used to determine each Settling State's share of the 

payments described in section IX(b) and subsection IX( d) (or corresponding payments 

under subsection IX(i)2 of this Agreement. Nothing in this section X is intended to or 

shall reduce the total amounts payable by the Participating Manufacturers to the Settling 

States under this Agreement by an amount greater than the amount of Federal Funds that 

the Settling States could elect to receive. 

[XI. INDEPENDENT AUDITOR 

(a) Independent Auditor to Make All Calculations. An Independent Auditor shall 

calculate and determine the amount of all payments owed hereunder, including the 

adjustments, reductions and offsets thereto (and all resulting carry-forwards, if any), as 

well as the allocation of such payments, adjustments, reductions, offsets and carry-

forwards among the Participating Manufacturers and among the Settling States. The 

Independent Auditor shall promptly collect all information necessary to facilitate such 

calculations. Each Participating Manufacturer and each Settling State shall as promptly 

as practicable provide the Independent Auditor with information and documentation 

sufficient for it to perform such calculations. 

(b) Identity ofIndependent Auditor. The Independent Auditor shall be a major, 

nationally recognized, certified public accounting firm jointly selected by agreeme,nt of 

the Original Participating Manufacturers and the NAAG executive committee, who shall 

jointly retain the power to replace the Independent Auditor and appoint its successor. 

The Independent Auditor shall have no existing connection with any Participating 

Manufacturer and shall not represent any Participating Manufacturer. The costs and fees 
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Klain@OVP 
11117/9802:46:48 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP 

cc: Elena Kagan/Opd/Eop, Sarah A. Bianchi/Opd/Eop, Patricia M. Ewing/OVP @ OVP 
Subject: Re: VP - Thurs ~ 

Of course, he should not contradict what the President said yesterday. But right now, public health 
groups are lobbying the states not to sign on to the agreement; AGs are lobbying states to sign on 
to the agreement -- do we have a position? If so, why? What analysis do we possess that 
indicates that we have a reason to believe that a particular state would be better off under this 
agreement than they would be pursuing their own lawsuit -- or vice versa? I just don't understand 
what basis we would have for offering states any advice on this question -- any more than we 
advised them to sue or settle in the first place. 

As for the rest, I think it is key that we not attack the settlement -- but also, that we not allow the 
tobacco industry to portray the settlement as more than it is. It does not penlize tobacco 
companies for continuing to market to minors; it does not provide financial inducments to reduce 
marketing to minors; it does not provide the FDA with jurisdiction to prevent marketting to minors. 
Again, that is not the fault of the AGs -- that is not what they were trying to do .with this deal. But 
in making it clear why Congress needs to act, we must make it clear what is the unfinished 
business left after this settlement is reached. 
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Record Type: Record 

To: Ron Klain/OVP @ OVP 

cc: Elena Kagan/OPD/EOP, Sarah A. Bianchi/OPD/EOP, patricia m. ewing/ovp @ ovp 
Subject: Re: VP - Thurs ®l 

We're happy to help with the VP's remarks. But he shouldn't undercut what the President said 
yesterday. His message should be exactly the same as the President's: The state settlement is a 
step forward. But only the national government and esp. the Congress can take the full range of 
steps necessary to set a national policy on reducing youth smoking, such as confirming the FDA's 
authority to regulate tobacco products. The last Congress put partisanship ahead of progress. 
We'll make tobacco legislation a top priority in the new Congress. 

He can and should go to town attacking Congress. But it would be bad faith, bad policy, and bad 
politics to pull the rug out from under Tom Miller and a host of other AGs (most of them D's) who 
are signing onto this deal because it's the best they can do without Congress. 



Ron Klain @ OVP 
11/17/9812:33:22 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Sarah A. Bianchi/OPO/EOP, Patricia M. Ewing/OVP @ OVP 
Subject: VP - Thurs 

Bruce/Elena: As you know, the VP is scheduled to do an anti-smoking on Thursday, national 
smoke-out day. Because of the intense criticism the state deal is getting from the health groups, 
on the one hand, and the sense that we have endorsed it, on the other, I am concerned about 
making sure we are all in synche for this event. 

Because I am only going to be in for a few hours today and Wednesday, I'd appreciate if you guys 
could work with Pat Ewing on some language for this. I assume it would suggest WH neutrality on 
whether states should opt-in/opt-out of the deal, combined with a sharp point about how the deal 
does not protect teens, do FDA, etc. 

Thanks. 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettlWHO/EOP 

cc: 
Subject: Jeff Tietz called me noting a problem in the settlement 

As I noted in my earlier email regarding the state settlement, if federal tobacco related legislation is 
enacted before 11/3012002, then each original participating manufacturer shall receive a dollar for 
dollar offset for all amounts paid by such manufacturer pursuant to such legislation and actually 
made available to such setting state. Such an offset would only apply to federal funds to states 
that are (1) unrestricted or (2) restricted "to any form of health care or to any use related to 
tobacco (including, but not limited to, tobacco education, cessation, control, or enforcement.)" 

Jeff sees a problem I hadn't noticed -- would this provide tobacco companies with an offset for any 
federal funds to states for health spending, whether tobacco related or not, that are paid for by 
tobacco tax funds? I had read this as "any form of health care ... related to tobacco" but he is 
reading it as "to any form of health care 1 or to any use related to tobacco." 

He's urging us to get the AGs to get the language clarified, which sounds like a good idea to me. 
What do you think? 

The entire text of the provision is as below: 

X. EFFECT OF FEDERAL LEGISLATION 

(a) If federal tobacco-related legislation is enacted on or 
before November 30, 2002, and if such legislation provides 
for payment(s) by any Original Participating Manufacturer 
(whether by settlement payment, tax or any other means), all 
or part of which are actually made available to a Settling 
State (" Federal Funds "), each Original Participating 
Manufacturer shall receive a continuing dollar-for-dollar 
offset for any and all amounts that are paid by such Original 
Participating Manufacturer pursuant to such legislation and 
actually made available to such Settling State (except as 
described in subsections (b) and (c) below). 

Such offset shall be applied against the applicable Original 
Participating Manufacturer's share (determined as described 
in step E of clause - Seventh" of subsection IXO» of such 
Settling State's Allocated Payment, up to the full amount of 
such Original Participating Manufacturer's share of such 
Allocated Payment (as such share had been reduced by 
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adjustment, if any, pursuant to the NPM Adjustment and has 
been reduced by offset, if any, pursuant to the offset for 
miscalculated or disputed payments). 

Such offset shall be made against such Original 
Participating Manufacturer's share of the first Allocated 
Payment due after such Federal Funds are first available for 
receipt by such Settling State. 

In the event that such offset would in any given year 
exceed such Original Participating Manufacturer's share of 
such Allocated Payment: (1) the offset to which such Original 
Participating Manufacturer is entitled under this section in 
such year shall be the full amount of such Original 
Participating Manufacturer's share of such Allocated 
Payment, and (2) all amounts not offset by reason of 
subsection (1) shall carry forward and be offset in the 
following year(s) until all such amounts have been offset. 

(b) The offset described in subsection (a) shall apply only 
to' that portion of Federal Funds, if any, that are either 
unrestricted as to their use, or restricted to any form of health 
care or to any use related to tobacco (including, but not 
limited to, tobacco education, cessation, control or 
enforcement) . 

, 
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Record Type: Record 

To: 
cc: 
bcc: 
Subject: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP, Christa Robinson/OPD/EOP 

Re: Could you ask Josh ... @g 

They've run the numbers, and they think we should say "between $.40 and $.50 per pack." 

Essentially, the estimates start at $.39/pack in year 1 and reach $.53/pack in year five (in FY '99 
dollars). 

,i; ....... '"""\. R.:., ;. ..., C-v ..... T ? 
Bruce N. Reed ..... 1" 0.0\ '"'" ...... "\" u'""'"'-1".s. ? 

t I J 1\ ' 
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Record Type: Record 

To: Cynthia A. Rice/OPD/EOP 

cc: Elena Kagan/OPD/EOP 
Subject: Could you ask Josh ... 

how much OMB is scoring this at? 40 cents? 



... '"v.) ___ ~
.l ... , 

; : Thomas l. Freedman 
\ .. y (;t.." 11/16/98 03:09:07 PM 
, 
Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP 

cc: Mary L Smith/OPO/EOP, Laura EmmettIWHO/EOP 
Subject: Farmers part of settlement 

The farm groups say (Judge) Carlton had a conference call with them at 11 today, He said that on 
Monday they will identify a trust fund for farmers. States that grow tobacco and sign on to the 
agreement will be able to appoint trustees to divy up the funds. Govenors of the growing states 
that sign on wll do the appointing. Both NC and KY are expected to sign on (I guess NC's Easley 
did his press conference at 2 today). The farmers think the size of the trust find is yet to be 
determined, but will not be a subset of the overall agreement. Each state will get money based on 
how much tobacco it grows. McConnell and Bunning offices called KY growers group today to say 
they would be fighting to keep the tobacco program. Carlton asked the farmers to help fight the 
coming "Clinton tax." The NC farmers sounded more suspicious of things than KY. It may be too 
early to confirm this, they will all get a feel from their constitutents. 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP 

cc: 
Subject: No surprises in the settlement 

I've quickly read through the settlement (except the exhibits). No surprises, but a few interesting 
details: 

The allowable one brand name sponsorship per year includes a single national or multi-state series 
or tour (e.g. any number of NASCAR races held in different states as part of a national tour). 
Events in adult-only facilities and using corporate names are unlimited. Sponsorships of concerts, 
events with an intended youth audience or youth contestants, or team sports are prohibited except 
B&W may sponsor either the C country music festival or the Kool jazz festival. Companies don't 
have to break contracts in effect as of 8/1/98 until they expire or for three years whichever comes 
first. No brand names on stadiums, arenas, or sports teams. 

Outdoor and transit ads are banned, but are defined to exclude: any ads in adult facilities or 
tobacco manufacturing plants, signs smaller than 14 sq feet in retail establishments, ads promoting 
an adult only event at the site of that event. 

Cartoons are banned and are defined as: 

(1) "Cartoon" means any drawing or other depiction of an 
object, person, animal, creature or any similar caricature that 
satisfies any of the following criteria: 

(1) the use of comically exaggerated features; 
(2) the attribution of human characteristics to animals, 

plants or other objects, or the similar use of anthropomorphic 
technique; or 

(3) the attribution of unnatural or extrahuman abilities, 
such as imperviousness to pain or injury, X-ray vision, 
tunneling at very high speeds or transformation. 

The term "Cartoon" includes "Joe Camel," but does not 
include any drawing or other depiction that on July 1, 1998, 
was in use in any State in any Participating Manufacturer's 
corporate logo or in any Participating Manufacturer's 
Tobacco Product packaging. 

I assume the later phrase is to protect the Camel packaging? 

Documents: Manufacturers have to maintain at their own expense until 2010 document web sites 
for existing and new documents except those for which the industry is asserting privilege, trade 
secrets, etc. Unfortunately, the type of docs are listed in the exhibits, so its hard to tell how 
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complete this is. 

Public education: the $1.45 billion for public education is $250 million in year 1 and $300 milyr in 
years 2-5. 

National foundation: There are detailed goals for the national foundation (funded at $250 million 
total over 10 years), including "developing and disseminating model advertising and education 
programs to counter the use by youth of substances that are unlawful for use or puchase by youth 
with an emphasis on reducing youth smoking." What does this mean for our Thursday VP 
announcement? The foundation shall have a board with 11 directors ( 

Effects of federal legislation: If federal tobacco related legislation is enacted before 11/30/2002, 
then each original participating manufacturer shall receive a dollar for dollar offset for all amounts 
paid by such manufacturer pursuant to such legislation and actually made available to such setting 
state. Such an offset would only apply to federal funds to states that are (1) unrestricted or (2) 
restricted "to any form of health care or to any use related to tobacco (including, but not limited to, 
tobacco education, cessation, control, or enforcement.)" 



Draft 11/16/98 12:45pm 
Waldman 

PRESIDENT WILLIAM J. CLINTON 

REMARKS ON TOBACCO SETTLEMENT 

THE WHITE HOUSE 

November 16,1998 
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[Insert on Iraq] 

Today is an important day in the long struggle to 

protect our children from tobacco. The settlement 

between the Attorneys General and the tobacco 

companies is a step in the right direction for our nation. It 

reflects the fIrst time that the tobacco companies will be 

held fInancially accountable for the damage that their 

product does to our nation's health. I want to thank 

Attorney General Gregoire and all her colleagues for their 

efforts to bring the tobacco companies to justice. 
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With this settlement, we are moving forward -- but 

we have much more to do. Only the national government 

can take the full range of strong steps needed to protect 

our children from tobacco. So it is up to Congress to act, 

to rise to its responsibility to pass national tobacco 

legislation. 

My administration began that effort nearly four years 

ago, when the Food and Drug Administration put in place 

. a strong 'crackdown on tobacco advertising aimed at 

teenagers. This was the broadest and most significant 

effort yet to protect our children from tobacco. But it has 

been challenged in court by the tobacco companies from 

the beginning. Today, I want to report that the Solicitor 

General will ask the Supreme Court to resolve this matter. 
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But let's be clear: When it comes to protecting our 

children from tobacco, it is up to Congress to finish the 

job. This past Congress began with strong momentum 

toward action, only to see national tobacco legislation 

derailed by partisanship and special pleading. In the new 

Congress, I am determined that we will choose progress 

over partisanship. Comprehensive national tobacco 

legislation -- including protection for tobacco farmers -­

must be one of the top priorities for the new Congress, 

and I will work hard to see that it becomes law. 
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We should always remember the stakes. Each day 

that Congress fails to act, more than 3000 children start 

smoking, and more than 1000 of them will die early as a 

result. Each day that Congress fails to act, our children 

continue to be targeted by a multimillion dollar marketing 

campaign designed to recruit what tobacco industry 

documents call "replacement smokers." With strong 

legislation, we can save one million lives in the first five 

years. Our duty is clear: to protect our children; to wrap a 

loving arm around them; and to give them the future they 

deserve. 
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PRESIDENT CLINTON: 
WORKING TO REDUCE TEEN SMOKING 

November 16, 1998 

"We should remember the stakes. Each day that Congress fails to act, more than 3, 000 children start 
smoking, and more than 1,000 of them will die early as a result. Each day that Congress fails to act, our children 
continue to be bombarded by massive a marketing campaign aimed at recruiting what tobacco industry documents 
call 'replacement smokers . • With strong legis/alion, we can save one million lives in the first five years. Our duty is 
clear: 10 pro/eel our children, 10 wrap a loving arm around them, and /0 give them the future they deserve . .. 

President Bill Clinton 
November 16, 1998 

Today, President Clinton will declare that the proposed state tobacco settlement, which holds the tobacco 
industry accountable for targeting children, is a step in the right direction and will call on Congress to finish 
the job and pass comprehensive tobacco legislation that will help reduce teen smoking. The President will 
also underscore the Administration's strong commitment to the FDA tobacco rule, which confirms the FDA's 
authority over tobacco, by noting that the Solicitor General has decided to seek the Supreme Court's review 
of a recent decision by the Fourth Circuit denying a rehearing in the FDA case. 

THE PROPOSED STATE SETTLEMENT Is A STEP IN THE RIGHT DIRECTION. President Clinton has worked 
very hard over the last three years to reduce the number of teen smokers and hold tobacco companies 
accountable for their marketing of cigarettes to children. Today, state Attorneys General will unveil a 
proposed settlement with major tobacco companies. The President sees this proposed settlement as a real 
step in the right direction, but will make clear that there is still a great deal left for Congress to do to ensure a 
substantial reduction in youth smoking. 

ANTI-TEEN SMOKING LEGISLATION WILL BE ONE OF THE PRESIDENT'S Top PRIORITIES FOR THE 
NEXT CONGRESS. The President will call on the next Congress to finish the job and enact national tobacco 
legislation. Passage of this legislation will be one of the President's top priorities for the next Con!!Tess. The 
American people want progress not partisanship. They want Congress to protect children, not special 
interests. The new Congress has the chance to put politics aside and do what the last Congress failed to do -­
act now to prevent three million children from starting smoking and save one million lives over the next five 
years. 

THE CLINTON ADMINISTRATION WILL SEEK SUPREME COURT REVIEW OF THE FOURTH CIRCUIT FDA 
DECISION. The President will reiterate his support for the FDA tobacco rule, which confirms FDA authority 
over tobacco products. Since this rule was announced in 1995 the tobacco industry has challenged it in court. 
Last week, the Fourth Circuit Court of Appeals denied the Administration's request for a rehearing in the 
FDA case. Today, the President will make clear that the Solicitor General has authorized the filing of a 
petition in the Supreme Court seeking review of the Fourth Circuit's decision in this matter. This decision is 
crucial confinuing the FDA's authority oyer tobacco products is necessmy to help stop yOung people from 
smoking before they start by stQpping adyertising targeted at children and curbing minors' access to tobacco 
products. If the leadership in Congress would act in a bipartisan manner and pass comprehensive tobacco 
legislation to confirm the FDA's authority, this matter could be taken out of the courtroom. 
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THE WHITE HOUSE 

WASHINGTON 

November 16,1998 

TOBACCO SETTLEMENT ANNOUNCEMENT 
DATE: November 16,1998 
LOCATION: Roosevelt Room 
BRIEFING TIME: 3:00 pm - 3:30 pm 
EVENT TIME: 3:35 pm - 4:00 pm 
FROM: Bruce Reed 

I. PURPOSE 

To declare that the proposed state tobacco settlement is a step in the right direction and 
call on Congress to finish the job. 

II. BACKGROUND 

You will make a statement declaring that the proposed state tobacco settlement is a step in 
the right direction and calling on Congress to finish the job. This is an opportunity to 
praise the state Attorneys General for their perseverance in this fight to hold the tobacco 
industry accountable for targeting children; it is also an opportunity to announce that 
enacting national tobacco legislation to finish the job will be one of your top priorities in 
the next Congress. You will also underscore the Administration's strong commitment to 
the FDA tobacco rule, noting that the Solicitor General has decided to seek Supreme 
Court review of the Fourth Circuit's decision invalidating the rule. You will be joined by 
seven state Attorneys General following the unveiling of their package at the National 
Press Club. 

National Tobacco Legislation will be one of your T.QP- Prio.-ities for Next Congress. 
You will announce that enacting national tobacco legislation will be one of your top 
priorities for the next Congress. The new Congress has the chance to put politics aside 
and do what the last Congress failed to do -- act now to prevent three million children 
from starting smoking and save one million lives over the next five years. 

The Solicitor General will Seek ~me Court Review of the Fourth Circuit FDA 
Decision. You \\~ll reiterate your support for the FDA tobacco rule which you unveiled in 
1995 and which the tobacco industty has challenged in court ever since. Last week, the 
full Fourth Circuit Court of Appeals denied the Administration's request for a rehearing of 
the panel decision invalidating the FDA rule. You will make clear that the Solicitor 
General has authorized the filing of a petition for certiorari in the Supreme Court seeking 
review of the Fourth Circuit's decision in this matter. Confirming the FDA's authority 
over tobacco products is necessary to help stop young people from smoking before they 
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start by stopping advertising targeted at children and curbing minors' access to tobacco 
products. If the leadership in Congress would act responsibly, it would enact bipartisan 
comprehensive tobacco legislation to confirm the FDA's authority and take this matter out 
of the courtroom. 

m. PARTICIPANTS 

Briefing Participants' 
Bruce Reed 
Bruce Lindsey 
Mickey Ibarra 
Elena Kagan 
Cynthia Rice 

Event Participants' 
YOU 
Attorney General Christine O. Gregoire, Washington 
Bruce Reed 

Standing on Stage but not speaking' 
Attorney General Gale Norton, Colorado 
Attorney General Tom Miller, Iowa 
Attorney General Dennis C. Vacco, New York 
Attorney General Heidi Heitkamp, North Dakota 
Attorney General W.A. Drew Edmondson, Oklahoma 
Attorney General Mike Fisher, Pennsylvania 

IV. PRESS PLAN 

Pool Press. 

V. SEQUENCE OF EVENTS 

- YOU will be announced into Roosevelt Room accompanied by Bruce Reed and 
Attorney General Christine Gregoire. 
- Bruce Reed will make welcoming remarks and introduce Attorney General Christine 
Gregoire 
- Attorney General Christine Gregoire will make remarks and introduce YOU. 
- YOU will make remarks. 
- YOU will have an opportunity to answer questions from the press and then you will 
depart. 

VI. REMARKS 

Provided by Speechwriting. 



PRESIDENT CLINTON WILL DECLARE STATE TOBACCO SETTLEMENT A STEP 
IN THE RIGHT DIRECTION AND CALL ON CONGRESS TO FINISH THE JOB 

November 16, 1998 

Today, President Clinton will declare that the proposed state tobacco settlement is a step in the 
right direction and call on Congress to finish the job. The President will praise the state Attorneys 
General for their perseverance in this fight to hold the tobacco industry accountable for targeting 
children and announce that enacting national tobacco legislation to finish the job will be one of his 
top priorities in the next Congress. The President also will underscore the Administration's 
strong commitment to the FDA tobacco rule, noting that the Solicitor General has decided to seek 
the Supreme Court's review of the Fourth Circuit's latest decision. 

Proposed State Settlement is a Step in the Right Direction 

The President will make his comments on the proposed state tobacco settlement following the 
unveiling of the package by the state Attorneys General at the National Press Club. While the 
President will say the settlement is a real step in the right direction, he will say there is still a great 
deal left for Congress to do to ensure a substantial reduction in youth smoking. 

National Tobacco Legislation will be one of the President's Top Priorities for Next Congress 

The President will announce that he will push the Congress to finish the job and that enacting 
national tobacco legislation will be one of his top priorities for the next Congress. The American 
people want progress not partisanship. They want Congress to protect children, not special 
interests. The new Congress has the chance to put politics aside and do what the last Congress 
failed to do -- by acting now to prevent three million children from starting smoking and saving 
one million lives over the next five years. 

The Solicitor General will Seek Supreme Court Review of the Fourth Circuit FDA Decision 

The President will reiterate his support for the FDA tobacco rule which he unveiled in 1995 and 
which the tobacco industry has challenged in court ever since. Last week, the Fourth Circuit 
Court of Appeals denied the Administration's request for a rehearing in the FDA case. Today the 
President will make clear that the Solicitor General has authorized the filing of a petition for 
certiorari in the Supreme Court seeking review of the Fourth Circuit's decision in this matter. 
Confirming the FDA's authority over tobacco products is necessary to help stop young people. 
from smoking before they start by stopping advertising targeted at children and curbing minors' 
access to tobacco products. If the leadership in Congress would act responsibly, it would enact 
bipartisan comprehensive tobacco legislation to confirm the FDA's authority and take this matter 
out of the courtroom. 



"-" 

M~ ~ C. Gv.\ cAr - 1M. 'i"1T I.... 1M...,..\" 
, 

'.1-

, 
'1 
, I 
I t 
• I 
, I 

! 
·,t 
, I 

I -, 
-I 
: I · " 
I, 

, I 

" 

rt 
, I 
! 

• I 

I , I 

I 

• t 

I i 
I 

- , 
H , 

., 
I, 

- . 

" I , 
..I 
, , 

P • '''' \M. ~ ~ - ... \\ I '" "" t-.l; '" \l h...'n........ i V\. L;. k \- ~ 1..A..rtA - k. i ........ .u "I , 

Q. Vo.,A \ w-. iv.. 4,., w. 1" 

l'.l "" L..., 1l.u" \....."'''''-0<. \"' ... J ""OT ,,"011'0"" - -t\' ..... \ ..... ~.1 h 
e l.:.. \ J. """-----------. n .. '-<. > \ a< ..j 

~T "\ I.A"..\..; ...... ~ '?? 

~"""" " ...... \ ~'l. f VIA tt,,,,-\"" \ L..... ~~. -
~'\""i~\,.;"'s ""'-- hLl. .......... \ C.'A ..... C."- ....... l'. c~k, ........ ~iZ) 

• ~l.AIvin ...... - c ........ :~ .l. "'""-"t T'lM, ~""- ~.s 
: ' 

"\ WI. """ L.. " V\a. ""'-'-1 C Yy I c:.L \",' v I r ') 



• .-~ ! ,: . , 
o 

1.i 
I 

r-f 
, 0 

, 
~ i 

?? · ... 

: I 
, I 

I 
j •. j. .• 

~ .....-.~ ...... \,. 1...".<'D l .. ~t / C ClkJ J ....... "'-

AG.i.. .... ~ ~l h- \k...... ~ ~L ~ P"'Ort . 

- ~-T-"" ... l,,..,.. ~ Y\' '"'"\ 

t. LJ;;. "11-.......... \f""-L- L.O ~'- ~\.......kr 

""--~ ~ ~ (. 'l1..' 1 '-<I'v ',1'\ """,-' : 

... ) ".)\ .................. Lt "'~ ~r 
\,') \ __ t.-l.J..; _ - -; q~ ...... L1' I 

" ~ ~ '10 <:.lJ\.M..... i '" 4 ..... l..L; I,.; _ J "'" ,,,"" .. ~ ... ""e. l-., \ \""oL.L. 
~ ..... --. \ 

~ ...... ""'Y I '1." ; ........... ~ (c,. ....... A ",7-. S '?O ) J ~: I 

J') "'-.N\. "U r L..: "'-\ .:s \- .... ~ t - n........ _ s l. ~ t • v. 0 ...... Co ') t ",,-,... "P c .... ~.d 
.. ') '\' ~ v ~ """ I\." tn., 't' \A ""I: _ ~ \-... -\;u. 

. ;'ih...\'\'. ~ ............ ;"' ..... / C"""""'-"'~l hLu..... e ......... '\ 

I 

t·. , 

, 
, . 

t·. 0, 

· . 
· i 
, 

, . · , 
• 



TobaccoQ&A 
October 6, 1998 

Q. What do you think of the potential settlement between the states and the tobacco 
industry? 

A. We are watching with interest to see whether there is a settlement reached between the 
states and the tobacco companies. The terms of the possible settlement, as we understand 
them, will be only a first step -- although a significant one -- toward substantially 
reducing youth smoking. Congress will still have a lot of work to do in this area, and we 
will continue to push for coqtprehensive legislation that will achieve all our goals. 



Fred Duval 10/05/9812:52:38 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Mickey IbarraIWHO/EOP, William H. White Jr.IWHO/EOP, Emory L. MayfieidlWHO/EOP 
Subject: AGs- tobacco 

I spoke to Iowa AG Tom Miller and Az AG Grant Woods - two of the "hard-liners" on the tobacco 
talks. They report that the current terms are not much different from those I described to you a 
few weeks ago - although the counter-marketing money has been increased to $300 mil. The hard 
liners want some additional restrictions on marketin (such as restrictions on "human forms" e--:-:" 
Mar oro Man). 

From here, the AG negotiating team is meeting with the other AGs in sma)) groups this week. The 8 
"hard-liners" for example are meeting tomorrow with Gre iore e c. Then the negotiating team will 
be meeting with AGs by region ater this week. Their goal, of course, is to get unanimity on the 
deal. 



tJ Cynthia A. Rice 10/13/98 04:39:00 PM 

Record Type: Record 

To: Laura EmmettlWHO/EOP 
• 

cc: 
Subject: tobacco recoupment 

---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 10/13/98 04:40 PM ---------------------------

Fred Duval 10/13/9802:50:31 PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Mickey IbarralWHO/EOP 
Subject: tobacco recoupment 

Sen Mack has told Gov Chiles that Sen Lott asked Erskine if we were ready to talk about tobacco 
and weather we would buy the Chiles proposal. Erskine reportedly said no. Chiles is worked up 
thinking this violates the commitment made at the meeting between Chiles and Erskine that we 
attended. I fully appreciate how vague Chiles request was, and how vague but generally supportive 
("we can do business on this") we were. There must be some fine print here not getting reported. 
Do either of you know what transpired and have advice for what to tell Chiles. 

Thank you. 

o 
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! . Bruce N. Reed 
,"r' tt:.~ 10/01/98 11: 13:30 AM r 
Record Type: Record 

To: Elena Kagan/OPO/EOP, Cynthia A. Rice/OPO/EOP 

cc: 
Subject: rjr worth more dead than alive 

RJR: Russia's Problems Don't Change Odds of Spinoff. The Coming Proxy Fight. Outperform. 

Gary Black (212) 756-4197 
Jon Rooney (212) 756-4504 

September 30, .1998 

TOBACCO 

HIGHLIGHTS 

1.We have cut RJR estimates to $2.20 in 1998 (from $2.40; we had previously quantified exposure of 
$(.15)/share in Russia), and to $2.40 in 1999 (from $2.50). Our going forward assumption is that Russia wi 
generate zero profits in 1998, and $10-$15 million in 1999. With no profits in low-tax Russia, management 
has increased its estimated 1998E tax rate to 45.5%, from 43.0%. 

2.The estimate cut, which was largely expected, was offset by news that 30 domestic tobacco profits will b 
up about +10% (+4-5% previously expected) on an approximate (7%) volume decline (industry -6%; 
reflects trade deloading following Spring price increases). This suggests that RJR, following B&W's lead, 
is finally cutting back on promotional spending behind Doral. 

3.We do not expect RJR to cut its dividend (1998 dividend $2.05, vs. $3.75 cash earnings, 55% payout; M 
52% payout; UST 65% payout) until Nabisco is spun off (early-1999). Our standalone RJR Worldwide 
Tobacco 1998E estimates are now $1.45 reported EPS ($1.55 in 1999), $2.55 cash EPS ($2.70 in 1999), 
1998E fixed charge coverage of 3.1 x (3.3x in 1999). 

4.The estimate cut does not change prospects for a spinoff of Nabisco. In fact, the continued terrible 
operating results at both RJR International and Nabisco, combined with our view that raider Carl Icahn 
(13-14MM shares) will announce another proxy fight to unseat management (filing deadline Nov. 26), 
increases the pressure on RJR to spin out Nabisco once there is a new AG deal. 

5.We believe the market has overreacted to what is old news, especially when one considers that RJR likely 
has no choice but to find an international partner to beef up distribution and management. With a 35 % cut 
in RJR estimates since beginning of the year, shareholders have lost faith in management's ability to fix 
RJR's problems, and should increasingly attach a change in control premium to RJR's shares. If Icahn 
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attracts as a partner a strong consumer products veteran, he could get 60% + of the proxy vote. 

6.While Philip Morris does not appear to be having anywhere near the same problems that RJR is having in 
Russia -- much better management team and local distribution -- we have said that we would cut $ .05/shar 
out of our Philip Morris 1998 numbers (to $3.10) if PM told us that its Russian profits were zero ($150 
million current estimate -- about 3% of PM International) 

7.Settlement update: We believe the key obstacle holding up the deal is the parties' intent to make sure that 
"substantially all" of the AGs opt-in to the deal once it is announced (Friday or next Monday is our best 
7: oetl. We have heard that the opt-in period for the AGs will be relatively short --likely 7-10 days from day 
of announcement. We have also eard that there will some monetar incentive that RJ ortion 
of up ant payments borne by MO) forfeit if they fail to sign up during the opt-in period. 

INVESTMENT CONCLUSIONS 

We reiterate our outperform rating. Assuming there is a new AG agreement, we see little downside for RJ,B, 
even with continuing problems in Russia. Either one of two outcomes seems likely: One, RJR will enter into 
the AG settlement, spin off Nabisco, and shareholders will be rewarded with a sum-of-the-parts yall/ation 
(estimate $40 -- RJR's stake in Nabisco is now worth $23.75 per share. Even with the estimate cut, RJR's 
worldwide tobacco business ($1.45 in reported EPS and $2.55 in cash EPS). is worth potentially $15 - $18 
per share, at 10- 12x reported earnings, or6-8x cash earnings). If RJR elects not to join the settlement, 
which would suggest no spinoff, we have no doubt there would be a change in control at RJ R next year as 
shareholders elect to unseat the current Board and mana ement. In the latter situation we would expect 
the new Boar a a opt t e sett emen lace b Phili Morris and Loews, install a new management 
team at can fix RJR International move to unlock value via s inoffs asse etc. That said, we 
still prefer hilip Morris and UST over RJR, which is likely worth more dead than alive. Our price target 
remains $40. 



TobaccoQ&A 
July 10, 1998 

Q: What do you think of the rumoured plan for the states to settle with the tobacco 
industry? 

A: No matter what the states do, Congress has a responsibility to do its part and reduce youth 
smoking, by reaffirming FDA's full authority over tobacco products, imposing heavy 
surcharges on tobacco companies that keep marketing cigarettes to young people, and 
providing funds for critical public health efforts, such as medical research, cessation 
programs, and tobacco counteradvertising. We're going to keep working to build upon 
bipartisan support for these measures. Nothing the tobacco companies do will let the 
House and Senate Republican leadership off the hook. 

Background: Tobacco industry analyst Gary Black reports that his sources say the states and the 
industry are close to announcing a deal to settle all the remaining state attorneys general claims 
which would include: 

• Payments of $180-$200 billion over 25 years, resulting in about $.35 cent per pack 
increase over five years. 

• Advertising and marketing restrictions that were part ofthe Minnesota settlement (no 
billboards or transit advertisements; no promotional products which bear the brand name, 
logo, or reconizable color or motto of a brand; no direct or indirect payments for product 
placements in movies). 

It would not include, among other things: 

• Recognition of FDA authority over tobacco products or the additional advertising 
restrictions that were part of the FDA rule (the industry would continue to fight the FDA 
in court). 

• Surcharges on companies that continue to market their products to children. 

• Funding for public health efforts such as medical research, cessation programs, and 
tobacco counteradvertising. 

Black predicts that this deal will be reached after Congress adjourns for its August recess and 
before the Washington state trial is set to begin September 22nd. 

, 
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Record Type: Record 

To: Elena Kagan/OPD/EOP. Cynthia A. Rice/OPD/EOP. Cynthia Dailard/OPD/EOP 

cc: 
Subject: Update on State talks 

I talked to Moore and Gregoire. The talks will not resume until the week of Aug. 24th. The CEOs 
were meeting today to decide whether to resume the talks at all. Gregoire thinks that if the talks 
resume. they will go quickly. because she needs a decision either way by the week of Sept. 14t~. 
But she says there appears to be a real split between PM and RJR. In the four state settlements. 
PM agreed to help with RJR's cash·flow problems by picking up a disproportionate share of the 
cost. but PM is no longer willing to do so (because RJR turned around and used the money it would 
have had to spend on settlements to increase spending on promotions). RJR is now worried that 
PM wants to maximize its competitive advantage by making RJR pay its share of the upfront 
payment and agreeing to some advertising restrictions that will make it harder for RJR to reverse its 
declining market share. RJR would then be incredibly vulnerable to another Marlboro Friday. where 
PM slashes prices to gain market share. She'll let us know what she hears from the CEOs. 
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I:±j " Cr:L" Bruce N. Reed 
08111/9810:58:34 AM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: 
Subject: blablabla 

"Say goodbye to tobacco .... It's gone." Rep. John Linder, National Republican Congressional 
Committee Chairman, before House adjourned Friday 

HIGHLIGHTS 

1.We believe the current tobacco environment is similar to 1986-87, when sentiment turned 
dramatically as the 2nd tobacco litigation wave collapsed. From 12/85 to 9187, Philip Morris' 
relative multiple soared from 55% to 90%, as a wave of favorable appellate rulings convinced 
investors that bankruptcy risks were way overdiscounted, and Philip Morris' stock price 
tripled (S&P + 70%). 

2.0ur discussion with senior executives suggests that the subpar investment performance of the 
group over the past 18 months is likely to compel all company boards to take more aggressive 
stances in accelerating earnings growth and unlocking values through buybacks, dividend 
hikes, and asset distributions. This is what happened between 1985-1990 (MO tripled 
earnings and dividends). After an 18-month absence, Loews (L TR) has now resumed its 
buyback program, despite the Tischs' bearishness on the market. 

3.0n Friday, the House joined the Senate in recess until Labor Day, and Republican leaders 
cOUQeded officially there would be no tobacco legislation passed this year. With a $.10/pack 
excise tax increase passed last September now scheduled to go into effect in 2000, and 
another $.05/pack hike due to begin 2002, we believe it will be at least a few years before 
Congress attempts to tackle tobacco again, given the tortured and exhaustive process the 
McCain bill was put through before it was finally killed this summer. 

4.We expect a new settlement between the industry and the 46 attorneys general who have not 
settled by Labor Day. We ex ect the industr , having taken off a week to assess the renegade 
provisions (what to do about manufacturers who don't join the dea WI ave concluded that 
therenegade provisions on the table -- states v a brin claims . st manufacturers d j 
retal ers w 0 on t comply; states' payments, already volume adjusted, fall further if renegade 
share Increases -- are suffiCient. We perceive that Philip Morris and most lar:ge wholesalers 
believe the renegade problem is better dealt with by beefing u trade ro rams. 

5.Exp e ecer I Icatlons of state class actions by the highest courts in Maryland (any day) 
and Louisiana (this Fall) are the likely catalysts that will convince investors that the Engle class 
action, which begins after Labor Day in West Palm Beach, FL and will last three months, will 
also be decertified by the Florida Supreme Court, in early-1999. In the history of mass tort 
personal injury actions, we find no record of any multi-phase trial ever reaching the individual 
stage (defendants settled or class was decertified). 

6.We expect the Florida trial court that heard Widdick, or the same 1 st Circuit appellate court 
that overturned Carter, to throw out the Widdick (aka Maddox) verdict under the same 
reasoning (preemption, 1963 B&W evidence not appropriate, documents should have been 
protected under attorney-client privilege). This would erase the one remaining loss on the 
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industry's unblemished record at trial, and further dissuade potential plaintiff attorneys from 
pursuing individual claims. 

7.Risk #1: If there is no state- lement, we s e 5% downside. e Washington Medicaid 
trial begins October 14. The judge has dismissed all but three claims -- conspiracy, anti-trust, 
and violation of Washington's Consumer Protection Act (CPA). While the latter permits only 
injunctive relief, anti-trust violations and conspiracy combined with CPA would permit money J 
damages. The judge has ruled that the industry can introduce evidence that the state collected 
more in excise taxes than it claims in damages. 

B.Risk #2: If the Administration files its own Medicare/Medicaid recovery action to get the 
industr u money for the federal overnment and acce t FDA 'ur . . n we could 

e 5% owns, e as i estors wo" that this new action mi ht tri er fraudulent conveyance 
c !!s. n~ claim, however would have to be filed in federal court (have dismissed 
of 5 labor union / health care claims). The federal government. unlike the states, shows a clear 
paper trail of knowledge of tobacco's risks. 

9.We reiterate our outperform ratings on Philip Morris (price target $60). RJR Nabisco ($40), 
and UST ($40). 



fJ Cynthia A. Rice 08/14/9803:58:05 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Laura Emmett/WHO/EOP, Cynthia Oailard/OPO/EOP 

cc: 
Subject: Antitrust report from Perrelli 

Yesterday afternoon I got a report from Perrelli on what their antitrust division is doing to follow up 
with the state AGs. They've reached out to Gregoire et. al. Not much is happening now because 
of vacation schedues. DOJ is planning to outline some general arameters to the AGs, and then 
ask them to them Wit an s ecific ro osals the could evaluate. I pushed Perrelli 
about couldn't they do more to help the AGs come up with a creative solution, but he pus e ack 
saying 1) there probably isn't one that's permissible -- the tobacco companies are just going to 
have to live with the risk of having the small companies undercut them and 2) they don't think it 
would be appropriate to deviate from standard procedure, which Involves evaluating proposals 
brought to the!!'. 
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TobaccoQ&A 
July 10, 1998 

Q: What do you think of the rumored plan for the states to settle with the tobacco 
industry? 

A: We're doing everything in our power to reduce teen smoking, and we're delighted 
that states are pressing ahead to do everything in their power. The only ones who haven't 
done anything yet are the Republican leaders in Congress, who conspired with the 
industry to kill a strong bill and have let the tobacco companies dictate a weak one. 

Further action by the states and the administration can only increase pressure 
on Congress to do its part and help us finish the job -- by reaffirming FDA's full authority 
over tobacco products, imposing surcharges on tobacco companies that keep marketing 
cigarettes to young people, and launching a nationwide counteradvertising to warn young 
people not to smoke. We're going to keep working to build upon bipartisan support for 
these measures, and keep the pressure on Congress to pass a strong bipartisan bill this 
year. So long as 3000 young people start smoking every day, we're not letting Congress 
off the hook. 

Background: 
Next week, the state attorneys general will meet to consider a possible new agreement between 
the states and the tobacco industry. The industry is interested in a new "state-only" deal that 
would give the states the $200 billion over 25 years they negotiated last year in return for settling 
the state cases. No federal or state legislation would be required. The deal would produce a 
price increase of30-35 cents per pack, but would not say anything about FDA authority, farmers, 
lookback surcharges, or federal investments in research, counteradvertising, cessation and so on 
(although states would have substantial funds to invest in counteradvertising, tobacco education 
and prevention, etc.). The industry would agree to the advertising restrictions from the 
Minnesota settlement (no billboards or transit advertisements; no promotional products which 
bear the brand name, logo, or recognizable color or motto of a brand; no direct or indirect 
payments for product placements in movies) which are less than those required in the FDA rule 
(now tied up in court). Apart from settling the state cases, the industry would receive none of the 
liability protections of the June 20th agreement. 

If such a deal materializes, we believe we should challenge Congress to finish the job by passing 
a streamlined bill that includes a smaller (e.g. 50-cent) tax increase to pay for targeted tax cuts 
(marriage penalty, long-term care), along with FDA authority, counteradvertising, and lookback 
surcharges. 
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NOTE 

TO: Cynthia Rice 

FROM: Harriet R1J.bb~.4 7( 

SUBJECT: Gift Acceptance Authority 

DATE: July 24, 1998 

141002 

'"luI,. - Y'-r - ~-\:c. s-<TTI.U ..... "'" Ts 

You asked this morning whether the Department of Health and Human Services was able to 
accept money to (i) develop and maintain a depositoty of the tobaroo industry documents. and (ii) 
engage in or promote tobacco counter advertising. 

The Public Health Service (of which the Centers for Disease Control, the National Institutes of 
Health and .other entities within this Department are parts) has gift acceptance authority and can 
receive monies from other than appropriations to undertake activities related to the work and 
mission of the Public Health Service, The authority is to accept gifts, not to solicit them (which is 

. not legally permitted.) / 

On first look, it would seem that the Bctivities you mentioned are within the mission of the Public 
Health Service. Whethe:J" there arc specific e.uthorities to, fur exwuple, develop and [Un counter 
advertising campaigns, I do not know. During the COIUR of this day J have not been told that 
there is any known legal impediment to doing the two tasks you mentioned. 

You didn't ask me and this note doesn't address whether it is advisable for the Public Health 
Service to accept money for these purposes. The decision to accept such money is a policy one, 
and will have to b., vetted with the SecretaIy 

B6610SSm 
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tJ Cynthia A. Rice 07/24/98 10:22:03 AM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP 

cc: Cynthia Oailard/OPO/EOP 
Subject: So far looks good for fed govt to accept private $ $ for cQunteradvertising 

Per your voice mail, Bruce, I'm checking into whether the federal government could accept funds 
for counteradvertising from a state settlement. Harriet Rabb is having discussions with the right 
lawyers, but she understands that the Public Health Service, of which CDC is a part, has "gift 
authority" i.e., can accept and use gifts. She'll get back to me with a more definitive answer later 
today. 

I think we should add funds for document dissemination to the list as well. Also, don't forget to 
have the AGs push for the industry to hand over their index to the documents (the 4-A index!. 

For the record, O'Hara raised the question of whether we would want the President in the position 
of accepting a check from the AGs that they had gotten from the tobacco industry ... i.e., this was 
something he couldn't get on his own, that he had to rely on the AGs for. 
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Record Type: Non-Record 

JOSHUA 
GOTBAUM 

07/10/9809:34:17 AM 

To: 
cc: 
bee: 

Cynthia A. Rice/OPO/EOP. Sruce N. Reed/OPO/EOP. Elena Kagan/OPO/EOP 
Richard J. Turman/OMS/EOP 

Subject: Re: A new state-only AG settlement ~ 

One point to keep in mind on a state-only plan: It cannot settle the issue of Medicaid recoupment. 
(In fact, by making state settlements more likel , it will raise CSO's 
shou re , any legislation to eliminate the recou ment ri ] 
re Ulre even arger a sets -- without tobacco payments to cover them.) 

Cynthia A. Rice 

fJ Cynthia A. Rice 07110/9808:20:41 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Laura Emmett/WHO/EOP@EOP, Cathy R. Mays/OPO/EOP@EOP 
Subject: Today's Tobacco Q&A ~ 

~ 
q&a0710.wp 

Message Sent To: 



tJ Cynthia A. Rice 07110/9812:37:33 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP. Elena Kagan/OPD/EOP. Cynthia Dailard/OPD/EOP 

cc: 
Subject: Re: AGs 

fyi 
---------------------- Forwarded by Cynthia A. Rice/OPD/EOP on 0711 0/98 12:41 PM ---------------------------

Fred Duval 07110/98 12:36: 16 PM 

Record Type: Record 

To: 

cc: 
Subject: 

Cynthia A. Rice/OPD/EOP 

Mickey IbarraiWHO/EOP, Toby Donenfeld/OVP @ OVP, Ron Klain/OVP @ OVP 

Re: Illil 

not on substance - the two AGs I spoke to confirm what you've written. They both, however, 
wanted to strongly emphasis that the cig companies have hand-picked the AG negotiators lOI •• h, 
Colo, NY, Calif. and NC because they are not hard-line. This is not where the n 
~mong the A s IS. IS no certain that fellow AGs would endorse a deal -



TO: 

FROM: 

"" "","" 0""" "~" " 

Minnesota Office of the Attorney General 
Hubert H. Humphrey III 

Officials Concerned About Federal Tobacco Policy 

Luanne Nyberg, Senior Public Health Advisor 
Minnesota Attorney General's Office 

DATE: May 11, 1998 

PHONE; 215-1533 (Voice) 
297-4036 (Fax) 
297-7206 (TTY) 

I SUBJECT; Information Minnesota's Tobacco Settlement 

After a four year battle, on Friday, Minnesota announced a historic agreement with the 
tobacco industry. This $6.1 billion settlement obtains unprecedented public health achievements 
and meets all of the goals set by Attorney General Humphrey in 1994: an ironclad ban on 
marketing to kids; full disclosure of the truth; and damages commensurate with the harm done. 

This settlement also shows that individual state cases can benefit all Americans. 
Minnesota's case dissolves the Council for Tobacco Research - the tobacco industry's "scientific 
arrn"- which has been a tool in the tobacco industry conspiracy to mislead Americans about the 
dangers of smoking and health. It requires a nation-wide ban on the tobacco industry's secret 
payments to movie prOducers - there will no longer be tobacco product placement in movies. 
And, finally, by raising the settlement standard, it benefits Texas, Mississippi, and Florida - the 
other settling states who won "most favored nation" clauses when they settled their cases. 

To better Wlderstand the details of Minnesota's tobacco trial and to answer questions you 
may have, you can read the Consent Decree and Settlement which have nOW been posted on our 
web site (http://www.ag.state.mn.usJpress/newssearch.qry?function=tobaccolitigationsearch), or 
you can read the summary sheets that we have also prepared and posted on our web site 
(www.ag.state.rnn.us). Included in the summary sheets are: 

I) "At a Glance": Bullet points outlining the major provisions of 
Minnesota's tobacco settlement. 
2) The Overview": A three page summary of the agreement. 
3) "Kids": A summary of the provisions won in the settlement that will 
directly benefit children. 
4) "Truth": A summary of the full disclosure won by the Minnesota 
Attorney General's Office. 
5) "Health": A summary of health provisions won for both adults and 
children. 
6) "Reform": A summary of provisions that will force the tobacco 
companies to change the way they do business. 
7) "Money": A payment schedule and an explanation of how the money 
obtained in Minnesota's case compares to the other settling states. 

(;O·d 6(;:6, 86." new 9£017.:'.6(;(;'9: xe.:l ll:J~3N39 Alll:J NW 
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SENT BY: 
lZ.ll"J,,'1 12-18-57 

"' .... ~VI.L 

The Honorable John D. Ding~ll 
u.s. House of Representatives 
Washington, D.C., 20515 

Dear Mr. Dingell: 

18:42: SCI & TECH POLICY~ ......................... 62878;# 21 5 

oecemb.~ 17, 1997 

Thar.k you for your letter of December 1, 1997 to the Attorney 
General regard1ng an analY$is of the entitlement of the F@deral 
Government to a share of any tobacco settlement funds directed 
toward reimbursement of Medicaid expenses. Your letter was 
forwarded to me for re5po~se. 

Since 1994, forty-two (42) 5tates have filed civil lawsuits 
agaiJlst the major tobacco companies in an effort t,a recover health 
care cost:;, incl,:udinq Medicaid r.:osts, statllll\ing from smoking-related 
illnesses. Cartain states and the Itlaj or tobacco companies reached a 
tentative 8ettl~ment of. these actions en June 20, l!l97. Thls 
proposed settlement is continqent upon Congress appro .... ing various 
aspecta of the agreement. As a re3ult, the st~ta lawsuits have 
continued. In early July, on the ~ve of trial, Mississippi settled 
its lawsuit for $3.6 billion to be paid aver 25 years, and $136 
million per year thereafter. MissiSSippi received its fir$~ payment 
under the settlement, a check for $170 million, on July 15. On 
August 25, 1997, the state of Florida settled its lawsuit for $11.3 
billion. flol:;idCl. recei.ved its initial payment under the settlement 
($550 ~illionl on September 15, 1997. 

Enacted in.1965 pursuant to Title XIX of the Social Security 
Act, Hecicaid 1s the federal government's primary means of providing 
health caToe coverage to indigent Americans who ~re aged, blind or 
disabled, or ~h~ qualify under the Aid to Families with Dependent 
Children Program. Medicaid is a joint federal/state program in 
which the rederal government prov~cie.$ fund.s to states to help 
finance heal th care programs. .. The Federal GovernmeIlt 5 ha.r.es the 
costs of Medicaid with States that elect to participate in the 
program. In return, participating St&tes are to comply with 
,requirements imposed by the Act and by t!l.e Secret/l.ry of Health and 
Human Ser..,!.ces." Atkins ·r. Rivero, 47"7 U.S. 1!:4, 156-57 (1996) 
(citations o~1ttec:!). state aqencles have the pr~ary responsibility 
for a.dministering this program.rhe ted.aral share of the states' 
expendi tures varies from. SO percent to M pereel\t, depending on per v 
ciil-pi ta income.,. At the federal level, -Kri:~e:i:a i s achni:l'\i:et8E~a ~y ca../ 

, 18 
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the Health Care Financing Administration ("He!'A"), .Ii agelOo\;Y of U.e ,.,.,.. 
:bIepa:litllleRt Qf ll •• lta alto IlwualL se: ,ieee. HC;;pf' ensUt·es that the 
state Med.1ca,id proqram:! comply with fecieral law. 

Among other things, Medic~id mandates that each state "take all 
reason~le measures to ascertain the legal liability of third 
parties . . . to pay for care and services avail~le unde. thO;! 
(state's Medicai'al plan." 42 U.S.C. § 1396&(a) (25) (1 ... ). Where such 
l1ability ~s found to exist after Medicaid payments have been made. 
each state "will seel< reimbursemer,t for such assistance . . . where 
the alllount of reimbursement the. state can reil.sonably expect to 
recover exceeds the costs ot' such recovery . . _ ." 42 u. S. c. § 
1396a(a) (25) (s); see The New fork State DepCirtment or Socj,rJl 
servicesV'. Bowen, 846 F.2d 129, 131 (2nd Cir. 1988). When 
recoveries are mB.de from third parties, the previous Medicaid 
expenditures !orj'the services at issue are to be trea.ted as 
overpayments, 42~U.S.C. Ii 1396b(d) (2) (B), and overpaYlllents are to be 
deducted f:r;om amounts to which the states are entitled in subsequent 
quarters. 42 u.s.~C. § t396b(cil (2) (A) ,~, 

. . j'; ': 

The states, 'are requ1red to cU6clclil9 the net !"ec:overies. the 
total recoveries less their costs of recovery. ;AwY ala]' eft~eee frem 
a "Q~rl 8 of d!fllel'efJE ~eae at. ,~ormininfl this e~e flftte'l:M'!-. E'ch 

-metaeQ g:ive. tas fltate":iB-oHset ~ attorney rees l.n the 
calculation. Based upon th~se !i~lres, the Secretary deter.mine5 
the tederal government's pro rata share of the recovery - which is 
the Slame percentage uSl;ld to. compute the federal goverrur.ent:' s share 
of expenditures - and thie amount is deducted from the government's 
next quarterly payment. 42 U.S.C. § 1396b(d) (3). In 'the past, 
where reCQvery from a third party consisted 01: both Medicaid 
payments ana other s~ate expenditures, the secretary has agreed to 
an apportionment of the recovery, but the apportionment must 
accurately reflect thE! Medicaid portion of the total coats incurred. 
The Medicaid statute does not provide "the Secretary with iltlthori ty 
to waive the states' repayment obligation, and we are not aware o! 
any instance where HerA has qiven a waiver. 

The upshot of the foregoing is that the Medicaid statute ils 
clear that the federal gover~~ent is obligated to seek its share of 

~ There is no express authorization within the Medicaid statute for 
the federal go~~rnm~nt to sue thirci-party tortfeasors directly. As 
to the possible' 'impact of this lack of express authori z,ation, see 
generally, Nati.,onal Railroad' passenger Corp. v. Na.t'l Assoc. of 
[i.,lilroad Passengers, 414 U.S. 453, 458 (1974) ("when legislation 
expreoSsly provfCies a particular remedy or remedies, courtll should 
not expand the ·coverage ot the statute to subsume other remedies.") 
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any state recoveries related to Meciicaid. While HCli'A can oQtermine 
(or neqotiat@ with a statel a reasonable amount of reimb~rsement to 
the tederal government, there is nothing which authorizes HCFA to 
waive repayment of Medicaid monies owed to the federal government. 
To the contrary, the Federal Claims Collection Act ("FCCA"), 31 
U.S.C. § 3711 (a) (1), provides: "(al Th@ head of an executive or 
le~islative agency - (1) shall try to collect a claim of the United 
states Government for money or property arising out of the 
activities of, or referred to, the agency." In'addition, the 
Federal Claims collection standards, 4'C.F.R. § 102.1, provide: 

(a) Each Federal agency shaU take aggressive' 
action, on 4 timely ~as19 with effective follow 
up, to collect all claims of the United States 
for money or property arieing out of the 
activities of, or referred to, that aqllney in 
accordance with the standards set forth in this 
chapter.· *,. (b) All agencies are expe~ted to 
cooperate with one another in their debt 
co lIection acti vi ties. 11 

ccordinq to 10nwide fede al reimhursem t 
mat ing rate fo services t Medicaid be ficiaries is 

roximately % en reMar~ab constant fro v 
ear. The m or individu 'st;ates is als km:,wn. 

arriVing a e allocatl of a specific tat' 
is certa' 1 feasible. If a state a1 s to re1mburse HerA for 
Medicaid monies that are recovered, HerA can disallow the portion or 
that recovery which is owad to the federal government trom future 
Medicaid funds provided to the state. See 42 U.S.C. S l396b(d); 42 
C.F.R. § 430.42et seq. If a state protests the disallowance, an 
admini~trative appeal and a district court remedy are available to 
decide whether HCFA's disallowance was proper. Therefore, the 
exist1ng adm1nis~rative procedures do provide a mechanism for 
resolving federal/state disputes on allOCation issues. 

In sum, under the Medicaid statute, the states are obligatAd to 
pursue recovery ~f Medicaid funds from potential third-party 
tortfeasors. Gi~en the stated nature and purpose of the states' 

'fl 

JI The FCCA, 31 U. S. C. §§ 3711 (al (2l and \3l I affords agencles, 
including HerA, authori.ty to suspend, compromise, and ternlinate 
collection action on claims of leas than ~1l00, 000. Taking !luch 
action on claims in excess of $100,000 requires Justice Oepartment 
approval. 

3 
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tobacco lawsuits, it is evident here that the states have, in tact, 
sought recovery ot Med1cai~-related expenses from the tobacco 
industry. Accordingly, altho'Jgh we understand that KitS i& epen to 
the p08.iQ~1~~y efi an a11eeatien at tha58 Hedieai~ c&cover1 es 

, current law require$ HCFA to seek 
recovery of the fed ral portion of reimbursements for Medicaid that 
ml'Y be pa.rt of e:ny tate tobacco settlement. 

Thanx you ~or your inquiry. Please do not hesitate to cont~ct 
me regard1nq this r allY other matter. 

the. Aa\"\l\\V\ t!:>l-rc.,..\\oY\ 'Pl'"ek.Y'S 
~o See. -\-\..E:. c. Ho c..~ 1- \D'vI. CY\: 

Sincerely, 

Andrew Fo is 
Assistant Attorney General 

.\-.0 10 ~ Co Coo Cu Yd.5: ,bE:sh .. -> ~ '" ~ v-... \ 
~: 

c.N'\d a+~' Cf'Ve..'(bWleY\.~ re~o\v<:d +",...-c:lUl'vt 
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THE WHITE HOUSE 

December 5, 1997 

The Honorable James E. Doyle 
and Colleagues 

state Attorneys General 
Washington, D.C. 

Dear Friends: 

WASHINGTON 

.. 

~002 

'!',I.. ..... <-O - ,k..k. krT(,~ 

Thank you for your recent letter about comprehensive tobacco 
legislation. I appreciate your concern that such legislation 
should fully compensate states for tobacco-related costs. 

By working together, we have made extraordinary progress 
this year in our fight to reduce the death and illness caused 
by tobacco. In February, new Food and Drug Administration rules 
to reduce youth smoking took effect. In April, a federal judge 
in North Carolina, affirmed FDA's authority to regulate tobacco 
products. In June, the state attorneys general announced a 
historic agreement with the tobacco industry to settle 40 state 
lawsuits against the tobacco companies. And in September, 
building upon the work of the FDA and the state attorneys 
general, I called on Congress to pass sweeping tobacco legis­
lation that would dramatically reduce teen smoking. My 
overriding goal in seeking bipartisan national tobacco 
legislation is to make the most of this historic opportunity 
to reduce teen smoking. 

As you know,. current law requires the Health Care Financing 
Administration to·seek recovery of the federal portion of reim­
bursements for Medicaid that may be part of any state tobacco 
settlements. I would prefer to see the allocation of tobacco 
funds between federal and state government resolved through 
legislation, and I look forward to working with the states and 
with congress to find a mutually agreeable purpose for the funds 
generated by tobacco legislation. 

Again, thank you for your leadership on this important 
issue. 

Sincerely, 



r::p:IT' 
tt"i"L" Thomas l. Freedman 
(:' "."" 12/04/97 04:04:01 PM 

! 

Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Tobacco meeting 

Nothing of much significance happened. Treasury and HHS didn't come. We discussed House 
hearings on medicaid next week (Bilrakis) and the fact Nancy Ann was testifying. Bruce showed up 
late and said we should get the President's letter out by the hearing-- that it would make Chiles 
happy and he is testifying. The VP has a 12/16 smoking event in Seattle. We noted we should find 
out what money there is for tobacco, especially for states, in the FY 'gg budget. 
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Pursuant to your request. attached is an analysis of the obligations of the federal government 
to recover the Medicaid portion of any state recovery from the tobacco industry. 

cc: Donald Remy; Eugene Thirolf; Michael Hertz 
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BACKGROUND DRAFT 
Since 1994, forty-two (42) states have filed civil lawsuits against the major tobacco 

companies in an·effort to recover health care costs stemming from smoking-related illnesses. 
Mississippi was the first state to file suit on May 23, 1994. The state of Florida filed its lawsuit on 
Pebruary 21, 1995. These lawsuits are based on novel legal theories and have met with mixed 
results. For example:Florida's case survived in large part because it was based on a state statute 
allowing it to use generalized causation evidence, while most of the claims in the West Virginia and 
Washington lawsuits have been dismissed. 

The states and the major tobacco companies reached a tentative settlement of these actions on 
June 20,1997.1' It is contingent upon Congress approving various aspects of the agreement. As a 
result, the state lawsuits have continued. In early July, on the eve of trial, Mississippi settled its 
lawsuit for $3.6 billion to be paid over 25 years, and $136 million per year thereafter. Mississippi 
received its first payment under the settlement, a check for $170 million, on July 15. On August 25, 
1997, the state of Florida settled its lawsuit for $11.3 billion. Florida received its initial payment 
under the settlement ($550 million) on September 1S, 1997. 

Since Congress began considering the global tobacco resolution, some members (e.g. Sen. 
Kennedy) have indicated that the federal goverrunent's share of tobacco-related expenses should be 
addressed through any ultimate legislation.l' If the federal government's rightful share of Medicaid 
funds is secured through Congressional action. HHS may not need to pursue recoveries from the 
individual states. Otherwise, HHS should seek recovery of these funds directly from the states. 

BRIEF CONCLUSION 

As explained below, the notion that Mississippi and Florida are not obligated to pass back a 
portion of their settlements to the federal government for its share of Medicaid expenses is 
untenable. By statute, the states are responsible for obtaining the reimbursement of Medicaid 
expenses from third-party tortfeasors and required to reimburse the federal government for its share. 
Moreover, the size of the potential jury verdicts -- mainly because of the federal share of the 
Medicaid damages sought -- was substantial leverage which brought the tobacco companies to the 
negotiating table. The states styled their actions as seeking recovery of smoking-related health care 

l/ The smallest of the big six tobacco companies, Liggett Corp., had previously settled with the 
states in March 1996. 

11 Only one state, Alabama. has chosen legislation over litigation as the preferred method for 
recouping these costs. After analyzing the legal basis for litigation, the Alabama attorney general 
concluded that litigation was the improper method for recouping Medicaid costs en masse and 
refused to file suit. However. with the attorney general's support, a bill was recently introduced 
into the state legislature which would shift the costs to the tobacco industry by statute . 

. ** DRAFT - 10/24/97 ** - 2 -
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costs. Now that they have recovered these costs, HHS should require the sta~s to reimburse the 
federal government its fair share. 

DISCUSSION 

A. WHILE MEDICAID Is A JOINT FEDERAIlSTATE PROGRAM, THE STATES ARE 
REsPoNSmLE FOR RECOVERING COSTS FROM THIRD PARTIES. 

Enacted in 1965 pursuant to Title XIX of the Social Security Act, Medicaid is the federal 
government's primary means of providing health care coverage to indigent Americans who are aged, 
blind or disabled, or who qualify under the Aid to Families with Dependent Children Program. 
Medicaid is a joint federaUstate program in which the federal government provides funds to states to 
help fllWlce health care programs. Commonwealth of Massachusetts v. Philip Morris, Inc., 942 F. 
Supp. 690 (D. Mass. 1996). "The Federal Government shares the costs of Medicaid with States that 
elect to participate in the program. In return, participating States are to comply with requirements 
imposed by the Act and by the Secretary of Health and Human Services." Atkins v. Rivera, 477 
U.S. IS4, 156-57 (1986). State agencies have the primary responsibility for administering this 
program. The states have great latitude in defining eligibility and the amount, extent, and scope of 
coverage. At the federal level, Medicaid is administered by the Health Care Financing· 
Administration ("HCFA "), an agency of the Department of Health and' Human Services. HCFA 
ensures that the state Medicaid programs comply with federal law. 

States complete and submit Quarterly Estimated Expenditure Reports in advance of incurring 
expenses. HCFA makes quarterly payments based upon these reports. To the extent the estimated 
reports over- or under-estimate a state's actual costs, reported in Final Quarterly Reports, 
subsequent quarterly payments are adjusted. The federal share of the states' expenditures varies 
from SO percent to 86 percent, depending on per capita income. 

Among other things, Medicaid mandates that each state "take all reasonable measures to 
ascertain the legal1iability of third parties . . . to pay for care and services available under the 
[state's Medicaid] plan:" 42 U.S.C. § 1396a(a)(25)(A). Where such liability is found to exist after 
Medicaid payments have been made, each sta~ "will seek reimbursement for such assistance ... 
where the amount of reimbursement the State can reasonably expect to recover exceeds the costs of 
such recovery .... " 42 U.S.C. § 1396a(a)(2S)(B); see Phillip Morris, Inc. v. Harshbarger, 846 F. 
Supp. 1067, 1077 (D. Mass. 1996)(federallaw requin'$. states "to pursue liable third parties for 
amounts paid on behalf of Medicaid beneficiaries"). When recoveries are made from third parties, 
the previous Medicaid expenditures for the services at issue are to be treated as overpayments. 42 
U.S.C. § 1396b(d)(2)(B). and overpayments are to be deducted from amounts to which the states are 
entitled in subsequent quarters. 42 U.S.C. § 1396b(d)(2)(A). See generally Massachusetcs v. Phillip . . 

*. DRAFT - 10/24/97 ** - 3 -
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The estimated and final quarterly reports require disclosure of.llla recoveries <L.£., the total 
recovery less the costs of recovery, including attorney fees) from third parties. Based upon these 
figures, the Secretary determines the federal governmem's pro rata share of the recovery - which is 
the same percentage used to compute the federal government's share of expenditures - and this 
amount is deducted from the government's next quarterly payment. 42 U.S.C. § 1396b(d)(3). 
HCFA counsel advise that, where recovery from a third party consists of both Medicaid payments 
and other state expenditures, the Secretary will agree to an apportionment of the recovery, but the 
apportionmem must accurately reflect the Medicaid portion of the total costs incurred,s The 
Medicaid starute does not provide the Secretary with express authority to waive the states' 
repayment obligation, and HCFA counsel are not aware of any instance where·a waiver has been 
given. 

HCFA has advised us that five states have received payment from the Liggett settlement­
Massachusetts, West Virginia, Mississippi, Florida and LOuisiana. These states have been paid the 
first rwo (of 25) annual installments, or approximately S291 ,600· for each state.· We are told that 
HCFA sent letters to the five states reminding them of their obligation to report their recoveries, but 
only twO states (Massachusetts and Florida) reported the first installment, and only two states 
(Massachusetts and Louisiana) reported the second installment. (Neither Florida nor Louisiana has 
reported monies received in connection with their settlements with other manufacturers, but HCFA 
believes that it is too early to say whether they will.) While the Secretary has the authority to 
estimate third party recoveries in the absence of self-reporting by the states, that has not been done. 
We are told that HCFA is cqnsidering additional correspondence to the states on the matter. 

:JI To date, HCFA has stated that the federal government does not have a sound legal basis to 
commence litigation on its own against the tobacco companies for Medicaid expenses stemming from 
tobacco-related illnesses. There is no authorization within the Medicaid statute for the federal 
government to sue third~party tortfeasors directly. In fact, by explicitly providing a mechanism to 
allow the states to pursue these claims, Congress may not have intended that these claims be pursued 
directly by the federal government. See National Railroad Passenger Corp. v. Nat 'I Assoc. of 
Railroad Passengers, 414 U.S. 453, 458 (1974) ("when legislation expressly provides a particular 
remedy or remedies, courts should not expand the coverage of the starute to subsume other 
remedies. ") 

jJ Should the states assert that the tobacco recoveries do not include repayment for the federal share 
of Medicaid or that they include a disproportionately small amount of feder.al recovery, we can rely 
.on Zinman v. Shalala, 67 F.3d 841 (9th Cir. 1995), a Medicare case in which the court held that 
payments made in settlement of liability claims cover expenses paid by Med icare, regardless of how 
the parties characterize the payment. . 

** DRAFT - 10/24/97 ** - 4 -
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According to HCFA, the: nationwide: federal reimbursement matching tate for services to 

Medicaid beneficia.ries is approximately 57% and has been remarkably constant from year to year. 
The matching rate for individual states is known. Thus, arriving at an appropriate allo'cation of a 
specific state's recovery is certainly feasible. If a state refuses to reimburse HCFA for Medicaid 
monies that are recovered, HCFA can disallow the portion of that recovery which is owed to the 
federal government from future Medicaid funds provided to the state. See 42 U.S.C. § 
1396b(d)(2)(S); 42 C.F.R. § 430.42. If a state protests the disallowance, an administrative appeal 
and a district court remedy are available to decide whether the state must reimburse HCF A. 
Therefore, the existing administrative procedures protect the United States' fiscal interests in any 
settlement between the states and the tobacco industrY.3 

While HCFA can determine (or negotiate with a state) a reasonable amount of reimbursement 
to the federal government, HCFA would seemingly not be authorized to waive completely all 
Medicaid monies owed [0 the federal government. The Federal Claims Collection Act ("FCCA "), 
31 U.S.C. 3711(a)(I), provides: "(a) The head of an executive or legislative agency - (1) shall try 
to collect a claim of the United States Government for money or property arising out of the activities 
of, or referred to, the agency.· In addition, the Federal Claims Collection Standards, 4 C.F.R. 
102.1, provide: 

(a) Each Federal agency shall take aggressive action, on a timely basis 
with effective follow up, to collect all claims of the United States for 
money or property arising out of the activities of, or referred to, that 
agency in accordance with the standards set forth in this chapter." .... 
.. (b) All agencies are expected to cooperate with one another in their 
debt collection activities. 

The FCCA, 31 U.S.C. § 3711(a)(2) and (3), affords agencies, including HCFA, authority to 
suspend, compromise, and terminate collection action on claims of less than $100,000. Taking such 
action on claims in excess of $100,000 requires Justice Department approval,6 

v With respect to those states that have not sued the tobacco companies, HCFA advises that the 
federal government typically does not attempt to coerce states into bringing lawsuits that they deem 
non-meritorious or not cost-effective. Moreover, an attempt to calculate the federal share of 
Medicaid expenses spent to treat tobacco-related ailments faces significant administrative obstacles. 
This calculation would first require identification of the Medicaid expenses arising from tobacco. 
Identifying those costs and establishing the connection to tobacco may not be possible, at least at this 
point in time. . 

Specifically, heads of executive agencies: 

(2) may compromise a claim of the Government of not more than $100,000 

** DRAFT - 10/24/97 ** - 5 -
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A state'S refusal to reimburse the federal government monies owed under Medicaid raises 

other concerns as well. Assuming a state's recovery of funds is for total Medicaid program losses, the 
state's failure to report this recovery to HCFA could constitute a false claim under the False Claims 
Act, 31 U.S.C. §§ 3729-3733 ("FCA"). It would constitute a "reverse" false claim because the state 
would be under-reporting an amount owed to the federal government. While the United States 
Depax:tment of Justice has complete discretion whether to pursue actions under the FCA, a private 
party ("relator") may sue under the FCA on behalf of the United States in a qui lam ,action. Even if the 
United States declines to intervene in the quI ram action, the private party may pursue the matter to 
final judgment and collect a portion of the recovery. HCF A's awareness of the nature of the false 
claim submitted by a state would not constitute an automatic defense to an action under the FCA. As 
discussed above, HCFA docs have administrative authority to hold back Medicaid payments to a state 
if it determines that the state has under-reponed amounts owed to HCF A. In the event the state and 
HCF A seek to negotiate a compromise on the amount to be returned to the federal government, the 
existence of a qui tam suit is likely to complicate such efforts because the relator could claim that the 
proposed compromise is not "fair, adequate and reasonabie under all the circumstances," 31 U.S.C. 
§ 3730(c)(2)(B), in which case ajudge will rule on the adequacy of the compromise, andlor the relator 
will demand a percentage of HCF A's recovery. If HHS and a state reach agreement on a compromise 
prior to the filing of a qui tam suit, presumably that compromise is final and not subject to review in 
connection with a later filed qui tam case. 

B. THE SETTLEMENTS OUT AlNED By MISSISSIPPI AND FLoRIDA INCLUDE MEDICAID . 
REIMBURSEMENTS. 

Other than in the Liggett settlement, only two states (Mississippi and Florida) to date have 
negotiated separate settlements with the major tobacco companies. Based on the information 
presently available, the settlements reached by both Mississippi and Florida include compensation 
for Medicaid expenses caused by smoking related illnesses. 

Since the initial filing of the states' suits, they have frequently been referred to in the press as 

(excluding interest) or such higher amount as the Attorney General may from time to 
time prescribe that has not been referref:Lto another executive agency for further 
collection. 

(3) may suspend or end col~ection action on a claim referred to in clause (2) of 
this subsection when it appears that no person liable on the claim has the present or 
prospective ability to pay a significant amount of the claim or the cost of collecting 
the claim is likely to be more than the amount .recovered. 

31 U.S.C. § 371 l(a)(2) , (3). 

*. DRAFT - 10/24/97 ** - 6 -
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the state Medicaid actions.1' In a recent order fromthe Texas.1awsuit, the district court described 
the nature of the case as follows: "The State's alleged injuries are increased medical care costs 
caused by Medicaid recipients' consumption of tobacco products,· Texas v. The American Tobacco 
Co., No. 5-96CV-91 (B.D. Tex. 9/4/97). As summarized below, a briefreview of the nature of 
suits, media descriptions, and court-filed documents suppon HHS in demanding a ponion of these 
recoveries as the federal'government's share of Medicaid expenses," If ultimately necessary, further 
analysis of coun documents would probably suppon our position that Mississippi and Florida and 
the tobacco companies were litigating primarily over Medicaid expenses, 

1. Mississippi 

A review of Mississippi's complaint indicates that the state set out to recoup Medicaid 
expenses. As a basis for its lawsuit, Mississippi cited inter alia its state Medicaid statute. (See 
Compl., '1 (citing Miss. Code Ann. §§ 43-13-1 - 43-1-145.) The complaint further alleged that 
the suit was brought on behalf of, among other state agencies, the Mississippi Medicaid Commission 
(Compl., , 7.) The state also averred that it has paid out hundreds of millions of dollars in health 
care expenses on behalf of indigents and other residents because of smoking related illnesses. 
(Compl., "40, 70, 79.) 

We have obtained and provided to HHS expen reports produced by the state of Mississippi in . 
its case against the tobacco industry.~ These reports demonstrate that the lion's share of damages 
sought by the state was for Medicaid expenses. For example, one repon estimated the following: 

Total Smoking-Attributable Expenditures for Mississippi, 1970-2000: 
Medicaid ...................... $1,444,325,643 
State employee plans ............ $94,283,436 
Uncompensated care ........... $102,213,426. 

(Max, Wendy, Estimate of Smoldng-Attrihutahle Public Expenditures for the State of Mississippi. 

11 For example, Mealey:s Tobacco Litigation Report, a bi-monthly legal periodical, typically has a 
section reviewing developments in the states' litigation which is entitled ·State Medicaid Actions.· 

III Assuming that the federal government is entitled tq:!!- ponion of the states' recoveries, the next 
question is what percentage. If the settlement amounts solely reflected Medicaid expenses, HHS 
could easily determine the federal government's share. However, the settlement amounts may 
reflect compensation for non-Medicaid damages. The manner of segregating Medicaid dollars in the 
settlements is beyond the scope of this memorandum. 

v Max, Wendy, Estimation of Smoking-Attributable Public Expenditures for the States of 
Mississippi. 1970-2000",4/15/97; Miller, Vincent P., Cigarette Smoking-Attributable Medical Care 
Expendirures Incurred by the State of Mississippi, 1970-2000, 3/8/97. 

** DRAFT - 10/24/97 ** - 7 -
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1270-2000,4/15197 at 17.) Regardless of the formula used by Mississippi's experts, the percentage 
of damages attributable to Medicaid was at least 80%. 

Some press reports also demonstrate that the state of Mississippi has recouped Medicaid 
dollars as part of its settlement. For example, according to an article in the Wall Street Journal, 
Mississippi Attorney General Mike Moore stated that unless Congress passed the national 
seulement. some portion of his state's seulement would have to be refunded to the federal 
government to cover its contributi<?n to the state's Medicaid program . .1U Nonetheless, when 
Mississippi originally settled with Liggett in March 1996, the state rejected HHS's request for a 
federal share of the award.llI Last year, Moore successfully fought off a challenge from his 
governor regarding his right to pursue these costs on behalf of the state. Moore reportedly indicated 
that his suit was seeking to recover $100 million per year that Mississippi spends through Medicaid 
on smoking l1lnesses.JlI According to one news article, "Moore also estimated that Medicaid 
represents 95 percent of public money spent on smoking-related illnesses ... .I} 

Mr. Moore testiqed before Congress on June 26, 1997, that his state's lawsuit sought to 
recover both state and ft;deral Medicaid expenses. Senator Hatch inquired: • And does the settlement 
include compensation for the federal share of Medicaid, as well as the state share?" Mr. Moore 
responded: "There problibly has been some confusion about that. and let me see if I can clear it up. 
The states filed lawsuits for recovery of both the state share and the federal share of Medicaid .... 
So basically. what we had on our parties who were filing for state Medicaid, the state match and the 
federal match, and that's all that's been contemplated within this settlement. ".lJ' During subsequent 
testimony, ~. Moore described other state cases as "Medicaid cases. -» 

W Milo Geyelin, Mississippi Becomes First State to Settle Suit Against Big Tobacco Companies, 
Wall Street Journal, July 7, 1997 at B8 (1997 WL-WSJ 2426746). 

1lI See Tobacco LaWSUit Settlement Issue Gets Cleared Up, The Commercial Appeal, Aug. 2. 1996 
(1996 WL 11059184). 'Assistant State Attorney General Trey Bobinger stated that all of the 
settlement money belonged to the state. 

lY Reed Branson. Moore Says Tobacco Suit Was His Duty. The Commercial Appeal, Sept. 5, 
1996 (1996 WL 11063250). 

UI Id. 

w U,S, Senate Commjttee 00 the Judjciary Holds Hearings 00 the Global Tobacco Settlement, 
105th Cong., 2nd Sess., 1997 WL 351166 at 35-36 (June 26, 1997). 

U' U,S, Senate Committee 00 Labor and Hllman Resources Holds Hearing Entitled "Public Health 
or Public Harm?" on the Proposed Tobacco Settlement, 105th Cong., 2nd Sess., 1997 WL 541196 
at 45-46 (Sept. 3, 1997). 
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There have been 'other public acknowledgments by Mr. Moore that his lawsuit sought and 

received Medicaid damages. After the Liggett settlement, Mr. Moore described Liggett's agreement 
to follow the FDA's regillations as "more important than the money states will receive for Medicaid 
expenditures.·w However, when Mississippi did receive payment from Liggett, Mr. Moore refused 
to reimburse the federal government . .l11 While negotiating the global settlement. Mr. Moore 
proposed that the federal government waive its share of Medicaid expenses . .lB The Los Angeles 
Times reported that: • About half of the money states are seeking in lawsuits intended to recoup 
funds spent by Medicaid to cure smokers' ills came from the federal government, Moore said . 
Thursday. and he has proposed that the funds be retained by the states in a settlement and that they 
be earmarked to provide health care for the nation's 10 million uninsured children. ~ Such a 
proposal would have been nonsensical unless the state attorneys general were negotiating with 
federal funds. At the enli of September, Mr. Moore reportedly insisted that the federal government 
was not entitled to any reimbursement.w 

Finally. although the memorandum of understanding between the state and the tobacco 
companies did not specify what percentage of the settlement was for Medicaid damages, it did settle 
all present or future claims that could be asserted "on behalf of the State of Mississippi and all of its 
governmental agencies, deparunents, political subdivisions .... (Miss. MOU, p. 1,7/2/97.) This 
broad language preSllml!bly includes any claim by the state for future Medicaid monies. The state's 
release of the tobacco companies from future claims for Medicaid damages is strong evidence that it 
has been compensated for these funds. 

2. Florida 

Allegations withIn the state of Florida' s complaint suggest that the settle111ent included 
compensation for Medicaid damages. The complaint alleged: 

llf Focus on Tobacco I.jggett Group: Final Settlement With States Apnounced. American Political 
Network. American Health Line, Vol. 4, No. 235, Mar. 18, 1996. 

UI Peds Seek to Share In Settlement on Tobacco, Carion-Ledger, 1996 WL 9368931, Aug. 1, 
1996. 

llf Tobacco Field Global Settlement: New Payment Plan Being Drafted, American Political 
Network. American Health Line, Vol. 6, No. 47. June 5, 1997. 

1lI Henry Weinstein, Health Coalition to Offer Tobacco POlicy in 30 Days Regulation ... Talks on a 
Settlement with Industry Drag on, Los Angeles Times, National Desk. A23, June 6, 1997. 

w HHS and States in Tobacco Tu£-of-War? Health Legislation & Regulation, vo!. 23, no. 29, 
1997 WL 14875789, Oct. 1, 1997. 
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For many years, the State has incurred significant expenses associated. with the 
proVision of nece~sary health care and other such necessary assistance under the 
Medicaid programs to Medicaid recipients numbering in the thousands who suffer, or 
who have suffered, from tobacco-related injuries. diseases, or sickness. This civil 
action sounds in both equity and common law and is also brought pursuant to Florida 
Statute § 409.910, et seq., to obtain reimbursement of the State for the expenditures 
made to provide medical assistance to Medicaid recipients as a result of the actions of 
the defendants. 

(CompI., 13. 2121195.) The state of Florida was joined as a plaintiff by the Agency for Health Care 
Administration (ARCA). The complaint further alleged that "the Florida Legislarure has authorized 
the ARCA to initiate actions to recover the full amount of medical assistance provided by Medicaid. 
§ 4D9.910, Fla. Stat." (CompI." 45.) ARCA is authori2ed to sue third parties "in order to 
recover in one proceeding all sums paid to provide medical assistance to all Medicaid recipients ... " 
(CompI.. '46.) In fact, Florida based its case on specific amendments to its state Medicaid starute 
in 1994 which made it considerably easier for the state to pursue the tobacco companies. See 
generally Agency for H~alth Care Administration v. Assoc. Industries Of Florida, Inc., 678 So.2d 
1239 (Fla. 1996). LikeMississippi,F1orida contended that it has the health care expenses of 
indigents and others pursuant to the state Medicaid plan and that the tobacco companies should 
rightly bear those COSts (Compl., " 141-145.) . 

We are attempting to obtain any reports from the damages experts used by the state of 
Florida t9 confirm that the primary element of damages sought was Medicaid expenses.l1 

There have been press reports in which Florida state officials have acknowledged that a 
portion of their recovery muSt be used to reimburse the federal government. Prior to its settlement. 
the state Attorney General's office addressed this issue during jury selection in their case against the 
industry. A Florida paper reported that state attorney general Robert Butterworth indicated that 
most of any jury verdict would "go to the state's cash-poor health-care system and replenish the 
coffers of the Medicaid fund_ The federal government also stands to gain 56 percent of any award 
because that is how much it contributes to Florida's Medicaid fund, he [Butterworth] said. 'Ill 
Michelle Anchors. deputy general counsel to Gov. Chiles. was also reported as stating: "What we're 

llf To support its damages' claims, Florida produced:.:j.t least two reports: (1) "Estimates of 
Smoking-Attributable Medicaid Expenditures In Florida, Jeffrey E. Harris. M.D., Ph.D., 4/15/97"; 
(2) "SmOking-Associated Medicaid Expenditures. Florida, 1994-1997,4/15197." We have 
requested copies of thos,e reports from the Florida attorney general's office. 

W Nicole Sterghos, TObacco Suit Money Of Interest To Jurors, Ft. Lauderdate Sun-Sentinel, 
August 20, 1997, at IB (1997 WL 11397365); F10dda Will Seek $12.3B jn Damages In Tobacco 
SYit, Dow Jones News Service. August 18. 1997; Karen Testa, State Will Seek $12.3 Billion in 
Damages. Associated Press, August 18, 1997.' 
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going to have to prove is that cigarettes are defective, and that they caused diseases, and that 
Medicaid paid the costs of the claims for those diseases .. ,~ 

After Florida settied its case, one Florida newspaper reported: ·So how much [of the 
settlement] is for Medicaid? '1 believe in my heart of hearts that 100 percent of it [Florida's 
recovery] is for other than Medicaid,' said Butterworth. Conceding his remark was facetious, 
Butterworth said the actual federal share would have to be negotiated. '''.1J' However, Mr. 
Butterworth recently declared that "The federal government is doing all they can do to take 55 
percent of this as their fair share of Medicaid [expenses] ... and we say, you're not going to get 
it. on- This position may be more flexible than it seems because Mr. Butterworth has also stated: 
n[i]n a worst-case scenario, the federal government could come in and get the 55%. The best~ase 
scenario is to completely keep that money in the state of Florida .... But what's really going to 
happen, I think, is something in between. nl§< 

Florida's settlement agreement with the tobacco companies concedes that at least a portion of 
the award is for Medicaid.expenses. The agreement states, in peninent part, that .. the monies 
received under this Settlement Agreement constitute not only reimbursement for Medicaid expenses 
incurred by the state of Florida, but also settlement of all of Florida's other claims, including those 
for punitive damages, RICO and other Statutory theories. n (Settlement Agreement. Pan B, , 4, 
Aug. 25, 1997.) As with Mississippi, Florida thereby waived any claim for future Medicaid 
expenses stemming from smoking-related illnesses (ld. at Pan C.) 

CONCLUSION 

Under the Medic:aid statute. the states are obligated to pursue recovery of Medicaid funds 
from potential third-party tonfeasors. It appears that the states have sought recovery of Medicaid 
expenses from the tobacco industry under various theories of recovery. HHS has a right (and the 
obligation) under the Medicaid statute to recover the federal share of any such award. Accordingly, 

. HHS should request any state ostensibly recovering Medicaid monies from the tobacco industry to 

w ,lucY Selection Bevins In Florida Suit See1dnv Reimbursement Of Medicaid Funds, Toxics Law 
Reporter, vol. 12, no. 10. at 271. August 6, 1997. 

ill Martin Dyckman. Uncle Sam May Want Floridalb Share, St. Petersburg Times. 23A. August 
28. 1997. This anicle also noted that .the tObacco lobbyists opposing the lawsuit reminded the state 
from the beginning that the federal government had a presumed share of any recovery. 

~ David Cox. Feds Want Cbynk Of Tobacco Cash. Tampa Tribune. Nation/World Section, Sept. 
19. 1997 (1997 WL 13833528). 

lit Tobacco Fjeld Florida: Will Feds Claim Piece of Settlement? American Political Network. 
American Health Line. vol. 6. September 19. 1997. 
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repay the, federal government its share. 
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Thank you for your recent letter about comprehensive tobacco legislation. I 
appreciate your concern that such legislation should fully compensate states for 
tobacco-related costs. 

By working together, we have made extraordinary progress this ear in our fight to 
reduce the death and illness caused by tobacco. In February, ew rules by the 
Food and Drug Administration to reduce youth smoking took ffect. In April, a 
federal judge in North Carolina said the FDA has the authority to regulate tobacco 
products. In June, the state attorneys general announced a historic agreement with 
the tobacco industry to settle 40 state lawsuits against the tobacco companies. 
And finally in September, building upon the work of the FDA and the state 
attorneys general, I called on Congress to pass sweeping tobacco legislation that 
would dramatically reduce teen smoking. 

As you know, I have set forth a number of specific objectives that must be part of 
tobacco legislation. I know one of your key goals will be to recover tobacco-related 
state health care costs. I am committed to working with you and Congress to 
ensure fair and full state compensation through legislation. 

Again, thank you for your leadership on this important issue. 

P¥nI 



; 

October 26, 1997 

TO: Elena 

FROM: Chris and Jeanne 

RE: EDITS TO THE TOBACCO LETTER 

Attached are our hard-copy edits; below is the insert for that second-to-Iast paragraph. 

The rationale behind the language below is that rather than emphasize the timing of the 
allocation with language like "until this change ... ", we try to make the distinction along the lines 
of what types of recoveries are subject to what types oflaws. The first sentence should make it 
perfectly clear that we have no choice but to enforce; the latter sentences suggest that we 
acknowledge that there is a larger context, that tobacco settlements may be treated differently 
than other types of Medicaid settlements, and that we will work with states in it. 

Jeanne will be out tomorrow, so please get comments to Chris by Ilam if possible. 

Thanks! 

INSERT 

Tobacco settlement recoveries must be treated like any other Medicaid recoveries, as described 
above. However, we recognize that the treatment of tobacco settlement dispositions may change 
in the context of any comprehensive tobacco legislation considered by Congress next year. 
Given the States' roles in initiating tobacco lawsuits and in financing Medicaid programs, States 
will inevitably contribute to the development of such legislation, including the allocation of any 
resulting revenues. The Administration will work closely with States during this legislative 
process as these issues are decided. 
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Dear State Medicaid Director: T h : 5 I e+\-u c(.Ucf: b~ 
A number of States have settled suits against 0 e or more tobacco companies to reCoup costs 
incurred in treating tobacco-related illnesses. the proper 
accounting and reporting for Federal Medicaid purposes of amounts r~ived from such 
settlements ~~ to Section I!1W) of the Social Security Act. 

"'I 'b ~ s", '" J 

l' As with any recovery related to a Medicaid expenditure, payments received should be reported on 
the Quarterly Statement of Expenditures for the Medicaid Assistance Program (HCFA-64) for the 
quarter in which they are received. Specifically, these receipts should be reported on the Form 
HCFA-64 Summary Sheet, Line 9E. This line is reserved for special collections. The Federal 
share should be calculated using the current Federal Medicaid Assistance Percentage. Please note 
that settlement payments represent a credit applicable to the Medicaid program irrespective of 
whether the monies are received directly by the State Medicaid agency or not. States that have 
previously reported receipts from tobacco litigation settlements must continue to report 
settlement payments as they are received . 

.--~ 

~tTo the extent that some non~~~caid eJq)!lIl!~JIJI[~andLlor recoverieS were also included in the 
underlying lawsuits, HCFA ,\ the Medicaid portion of the 

documentation to support a proposed allocation. 

vi' • '(0 ~ €"f"d t1-£ t>t.~, P y S' 'Jt 
aamimstrative costs incurrea m pursuit of Medicaid cost recoveries from tobacco firms 

'--~ I qua1ify for the normal SO percent Federal financial participation (FFP). They should be reported 
the Form HCFA-64.1 0, Line 14 (Other Financial Participation). 

-tt? (1'1 ,s€'iL T I 
. . stration' s g r any mprehensive bdcco legislation co idered by Congress is 
ected parties - su as the tates - be in ved in the process d have the O~rtunity 

to ha e the ncerns address . In forum, it will appropriate for th States to pro se 
alt!) rnative dis itions of third r eries for toba -related illnesses. ntil any 
IC;@slative change, h obligations are escribed abov . 

lfyou would like to discuss the appropriate reporting of recoveries with HCFA, please call r'; at 
to arrange for a meeting or conversation. We look forward to providing any assistance 

needed in meeting a State's Medicaid obligation. 

Sincerely, 
li ~~ 

-y-. tis ~tJa;beJ in +~ .),..,...+.d,) f+d.u> "'KJ+ ",I/.~t' -1M.. M"D""',-/ 1 o.h~ 
fl\cwhc~,A- r.a.(..vte,l ~"rJi~.rt, K4-k.o.. ']'YO- , ... .fa. s-ka« -fo ""{,,,J. -rL.. 
U,,;,....! Jl*,hs Cr..tt...,..J ?"' ......... ..viJ is ej "'; ....... 1,,) e~+:-f'~. 1/ 

'lI" O ... ~'1 ho..J'CA.·"!', rd"",TJ e"p_&I·~.( fll..,.,jlu or .. S'''''j .. vf -I> -t£,...7~~ rA-~ 
r~<:j"'l'A",~-r . 
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Hate Crimes Conference 

• We are coordinating the participation of state and local officials in the White House 
Conference on Hate Crimes. We expect more than thirty elected officials and Native 
American leaders to attend. We are also coordinating plans for Attorney General Grant 
Woods (R-AZ), who will be serving as a member of the Hate Crimes Round Table panel 
discussion. 

Tobacco 

• The HHS IGA staff and the Health Care Financing Administration (HCF A) staff rolled 
out a Medicaid tobacco recovery letter to all fifty states on Monday, November 3. The 
IGA office at HHS made calls to representatives of the National Governors' Association, 
the National Conference of State Legislatures, the American Public Welfare Association, 
the National Association of Attorneys General, and the governors and attorneys general 
of Florida and Mississippi. 

• The National Governors' Association (NGA) wrote you on Friday, November 7, to 
express that governors believe that no action should be taken by HCFA to withhold state~ 
Medicaid reimbursement prior to the development of settlement legislation. NGA also 
expre·ssed that governors will strongly support clarification in that legislative package that 
tobacco settlement funds are not subject to federal recoupment. They believe recoupment 
is more appropriate for addressing billing errors than for inserting a federal claim into the 
multi-billion dollar, "state-driven" tobacco settlement. The governors are supporting 
legislation developed by Senator Bob Graham (D-FL) clarifying that funds made 
available to the states through individual state tobacco settlements or a national 
settlement are not subject to federal recoupment. 

Grants Announcements 

• We extended invitations to a number of mayors and elected officials to attend the Vice 
President's announcement of$217.3 million in grants to support programs fighting crime 
and drugs 10 public and assisted housing. In addition to the Vice President, speakers 
included HUp jecretary Andrew Cuomo, General Barry McCaffrey and Mayor Jim Sills 
(0-Wilmington, DE). The speakers stressed the importance of creating safer 
communities in our cities' public housing through these anti-drug and crime programs. 
Several other mayors including Mayor Marion Barry (D-District of Columbia) also 
participated in the event. 

Youth Outreach Meeting 

• We are assisting our colleagues in OPL and Political Affairs with the upcoming Youth 
Outreach meeting. We are pleased that two local elected officials and a Navajo tribe 
member will participate in this November 12 meeting with you. 

5 



BOD GRAHAM 

FLORIDA 

Dear Bruce: 

~nH.cb' .!1lfafe..l1 .!1l.cnaf.c . CC" 0I,1VV". J~ 
WASHINGTON, D. C. 20510 

November 13, 1997 

Thank you for the opportunity to meet with you and Mr. Rich Tarplin on Wednesday, November 5 to 
discuss the National Tobacco Settlement. 

As I indicated during our discussion, I have two principal concerns. First is the action initiated by 
the Health Care Financing Administration on November 3 to seek recoupment from states which had 
secured settlements from the tobacco industry through state-initiated litigation. Second is the reticence 
of the federal government to date in initiating its own litigation against or settlement actions with the 
tobacco industry for medical expenses incurred due to tobacco related diseases or illnesses. 

Relative to the first matter, on November 8 I filed legislation to exempt from the recoupment statute 
1903(d) of the Social Security Act judjlments or settlements secured by states throul:h litigation 
initiated against the tobacco industry. Enclosed is a copy of this legislation. I would appreciate any 
comments you mlgnt have ana would appreciate the Administration's support of this legislation. 

On the second matter, if I can be of any assistance in facilitating the position of the federal 
government in protecting its interests, I would be pleased to do so. At your suggestion, my office has 
contacted Assistant Attorney General Frank Hunger to discuss actions that the federal government 
could take, possibly outside the structure of the current settlement, to recoup losses resulting from 
tobacco related illnesses. In my opinion, the federal government could serve the American public 
well by following the lead of states that have been as aggressive and proactive as possible in 
protecting their interests. 

Again, if I can be of any assistance on any of these issues, please do not hesitate to contact me or 
Mr. Bryant Hall, our Health Counsel, who may be reached at (202)224-1535. 

With kind regards, 

Sincerely, 

<: ~~~'--/-.........~ 
United States Senator 

Mr. Bruce Reed 
Assistant To the President For Domestic Policy 
1600 Pennsylvania Avenue, N.W. 
Sperling Second Floor, West Wing 
Washington, DC 20500 
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105TH CONGRESS S 
1ST SESSION • -----

IN THE SENATE OF THE· UNITED STATES 

Mr. GR.AH.ll! introduced the following bill; which was read twice and refelTed 
to the Committee on 

A BILL 
To prohibit the Secretruy of Health and Human Services 

from treating any medicaid-related funds recovered as 

part of State litigation from one or more tobacco compa­

nies as an overpayment under the medicaid program. 

1 Be it enacted by the Seriate and Hause af Representa-

2 tives afthe United States of America in Congress assembled, 

3 SECTION 1. PROHmITION ON TREATING ANY MEDICAID·RE-

4 LATED FUNDS RECOVERED FROM ONE OR 

5 MORE TOBACCO COMPANIES AS AN OVER-

6 PAYMENT. 

7 (a) PROHmITION ON TREATMENT .As OVERPAY-

8 ME)lT.-Section 1903(d)(3) of the Social Security Act (42 

9 U.S.C. 1396b(d)(3)) is amended-
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(1) by inserting "(A)" before "The"; and 

(2) by adding at the end the following: 

"(B) Subparagraph (A) and paragraph (2)(B) shall 

4 not apply ·to any amount recovered or paid to a State as 

5 part of a settlement or judgment reached in litigation initi-

6 ated or pursued by a State against one or more manufac-

7 turers of tobacco products, as defined in section 5702(d) 

8 of the Internal Revenue Code of 1986.". 

9 (b) EFFECTIVE DATE.-' The amendment made by 

10 subsection (a) applies to amounts recovered or paid to a 

11 State before, on', or after the date of enactment of tills 

12 Act. 
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The President. 
The White Hous" 

C;":Qrge v, Voinovkh 
Covernor of Ohill 
ChJirmH' 

'1'h!lnllU R. C..;ITI'.r 
GOVl::tlttH uf Oe!a. .... ~T'I!! 
ViQ: Chainnan 

November 7,1997 

Raymond C. Scheppach 
Executive. nit~( 

Hili of the: Sut.t:J 
41-1 Nom. upitol Sc-:e. 
Vj.i.uhington, D.C 20001·;.512 
Tekphone aU2) 624-'300 

'. Washington. DC 20500 
:.:.'.:: ........ . 

Dear Mr. President: 

When Congress reconvenes in January, one of iL~ most important priorities will be the development of 
11'!liolllll [olla~o.sett1.elJ1l!nt legj~latiQn ... The nation's Governors leok forward to wOI'klng'wiili you and'" 
;;';ith members of Congre~~ to ensure thaI a final, comprehensive solufion is found Ie the dozens of 
sure lawsuits pending against the tobacco industry. The very fact that a solution is in rea=h is because 
of the hard work and leudership of Governors and the state attomeys general on behalf of me Stales. 

An import,unU:.Q.mponemott!l~Jegis1atiye.cle!>ate will be the is.~~ ... of cO!1,trol of tobacco settlement. 
j'1;Q.!!S:· The Governors attach the highest priority to clarifying that settlement funds fie otiared b' the 
states to set· estate . wsuits must go to the state~. An e orts b the federal government to seek to 
rr.c"up "'- era casts must scpanUe an distinct. Enclosed is a co of the seltle e md~ olic 
we, t . .e .... ~I'C)I!.I'{e ... OU\IIIlllee of..theNational.Govemore' Association.a;lopted last month. 

This issue of control of the settlement funds will be difficuh 10 resolve, and clearly a discussion of tbel 
distribution of hundreds of bi11ioos of dollars demands cOngresSio.nal invoh·em~nt. Unfoltunately. it 
appears lhal the Healdl Care Financing Administ(1ltion (HCFA) is not prepared to wait for Congress to 
~ .'. " .. 

On November 3"', HCFA contaCled state Medicaid directors to begin ihe process of conccling what it 
perceives to bc the federal portion 'of sertlement :.unds attribut~le.t(l Medicaid. Although in its kiter] 
HIT-A mentIOns the Importance of the cOIIgreSSlonal process. It effectively preempt.' tbat process by 
beginning to collect fiJnds from those <tates thai. have already settled their individual Jaw~uits. 

The Governors beli~ve that no action should be taken by HCFA to withhold state. Medicain 
reimburscment prior to congressional development of settlement legislation. Futthcr. the Govenlors 
will strong! StlPPOl1 clarification ill that legislative acks"e that tobacco settle . e 1101 

subject to federal rec0IJpmen . , ecoupment is more appropriate for addressing billing errOrS Ihllll for 
insenmg a reocIai claim imo tlie mulhbilllOn::aollaT. state-driven tobacco settlement. Acco.dingly, the 
G<>yemor; .ar~ supporting legislation developed by Senator Bob Graham clarifying thal funds made 
available to the states through individual &tale tobacco selrlements or a national settlement are not 
suble<.:t 10 JederaJ recoupment. 

... _. ~ ~"'.. _,.. _ ........... _ L • ...... .. ..... ,.,.. ,,,, I TiT T 
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We appreciate your con"deTlUiolJ of our concems. If we can provide you with any additional 
background information. plca~e do not hesillUe to let us know. 

Sincerely. 

~-~~ 
GoveroOr of Ohlo 

~:;i! ... ~. 
Governor.of South Carolina 

J(~~ 
Howara DeaD. M.D. 
Governor of V • .ffi\Ont. 

~ 1Jf~ 
Bob Miller 
GO':ernorof N'e'lada 

Tommy G. Thompson 
Governor of \Visconsm 

~~ 
Govcroor of Delaware 

Lawton Chiles 
Governor of Flori.da 

Gov~rnor of Utah 

~~ 
Governor of Co\oaodo 
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EC-6. TOBACCO SETTLEMENT FUNDS 

Since 1994, forty-one states bave filed lawsuits against the tobacco ind1lstry b3SCd CD claims 
mcIuding wr.nmer protection, fraud, antilJ'uSt violations, and hc:alth care (;Osts. States initiated these 
suits to ftlduce youth smoking, secure public disclosure of tobaa:cJ Q,q<mnelllS, .and recoup stale health 
""'" costs, among other goals. On. June 20, 1.997. a historic agn:cmcoi "'lIS reached beh>tt1l staIc 
atto.rneyJ; gene.-al and repteSe1llativcs of the tobacco industIy to settle these indivi.d1J:.ll. lawsuits 
through a national tobacco 5IO!tIemctlt Without the yca1lI of state leadership and effort that went into 
the laWJllits, there wDUld be no fed.ta1 debate underway about how 10 craft national tobao::o 
senlemerlliegislation. 

These stat.e elfurts already b3\'e be~ to )ield iudividual settlements 'Kith the tobaccc industrv, 
as well as the possibility of fe&:taIlegislauon i1ii1 woilld lllolude $Izabl. awanli. Now tIIii $WOS arc 
helDg awaraea actiliiI settJcmcn\ payments, the federal gove= has begun to exl'= an interest in 
rearuping f:ckrnJ health care CO$!$, despite having declined to file its own suit The nation's 
Governors attach the highest priority to clarifYing that settlement funds negotiated by the states to 
seale state lawsuits must go to the slates. 

Stares may receive tobacco sctt!emCflt:funds in I'\\'o ways: through state-specific agreements and 
througfi a nationaJ settlement some states atreildy liiive closed indiVidual lawsu.its through state­
S)JtCl:ftc agteeriieJil$.I.II addilioo, any nalional settlement funds"';l1 be di<tributed among all states 
over a period of many yeazs. ement is state- . c or of a nalional a eDt, 
the federal tJlyrnment is not entitled to take away (1m e states any of the funds neg' on the 
stares' be 11!' a result of state lawSUIts. An effons the federnl overnment to seek to reeo 
ft (;Osts must be distinct and separate. 

Con :\J1d the Clinton administration will spend !he next severnl months developing wide-
ranging legislation to enact a natinnal tobacco seaI"ment. e m Cl III 

. process to ensure t t e states, Vl.Qg en lead in slatting negotiations, are represellted as 
IekiSl8tiO!l IS dmfIoo. This Ie' . on will have to ran c of issues i or.anf to the states, 
including education, cn!orcement, an public health. responsibilities; the Governors will be 
<!eVeJOPI polIcy gutilliJines on theSe and other priorities. However. before they begin 10 &Vdop a 
broa r toba<;a) policy, e vemors s n . p 
eifDns to seIZe state to ceo settlement funds. 

lnterim Policy adopted by the NGA Executtw Committee, October J 7, 1997. 

MALt. OF TliE s"t:,yl.~ 444 NO:ty'H CAt"I,OL .;TR.E~_T I w"'~H'r~(:Tns n.::. :!.·.J:lQI*;,;!-: !o-:,-u2J..-53 00 
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STATE ATTORNEYS GENERAL 
A Communication From the Chief Legal Officers 

Of the Follovving: 

Alaska, American Samoa, Arimna, Arkansas, California, Colorado, ConnecticUt, 
Delaware, District of Columbia, Florida, G<:orgia. Guam, Hawaii, Idllho, Illinois, 
Indiana, Iowa, Kansas. Kentucky, Louisiana, Maine, Maryland, Massachusetts, 

Michigan, Minnesota, Mississippi, Missouri, Manta,a, Nebraska, Nevada, 

NOV 101997& 

"lew Hempshlre, New Jersey. l'>ew Mexico, New York, North Dakota. Northern Marlana Islands, 
Ohio, Oklahoma, Oregon, Pennsylvania, Puerto Rico, Rhode Island, South Carolina. 

South Dakota, Tennessee. TCl<:!S, Umh, Vermont, Washington, Wcs: V'rrginia, Wisconsin, Wyoming 

The Honorable William J. Clinton 
President of the United States 
The White House 
J 600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Nfr. President: 

November 7, 1997 

Over the last three years, 40 states and one commonwealth have filed suits against the 
tobacco industry. These statc actions have served as a catalyst for change in an industry that has 
been widely perceived as untouchable. 

As you may appreciate, the Attorneys General, VI'hO have brought these actions on behalf of 
the public, have shared common goals. which you embraced on September 17. Through their 
lawsuits, the Attorneys General have-asserted a broad range of claims against the industry seeking 
to reduce youth smoking, secure disclosure of documents, ensure change in the industry, al'ld recoup 
state health care costs. The state actions assert a variety oflegal theories_ Many seek recovery of 
Medicaid payments made by the states for tobacco-related illnesses, as well as dama2e~ and penalties 
for violation of state antitrust and consumer protection laws. Indeed, in some states, thc latter claims 
ale the core elements of the laWSUIt against the industry, as Medicaid-related claims have been 
dismissed by the courts or were not brought at all. As our state cases proceed to trial and judgment, 
to m V1 stat ent or to resolutiQt1 Otton the odin national settlement, the recovery 
to the states will rgpresent a resolution of eill the elaims brought by the states, not just recoupment 
O'fMedicaid-related health Cale costs. ; 

Recently, the federal govenunent has asserted that it is entitled to a significant share of the 
states' recovery, whether that be through settlement Or other recovery, on the basis that it represents 
the federal share of l .... ledicaid costs_ The federal government makes this claim d:spite the fa,I thi!se 

111.,...1 07ftC QC+ ~n~ """..I or :f>T '::I,ll f~/Sn/lT 
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The Honorable William J. Clinton 
November "7, 1997 
Page 2 

recoveries will represent success in state strits, under state law theories. for a varietv of claims 
unrelated to Medicaid payments. The federal government has declin~d to bring its OV,l1 suit against 
the industry. 

On October 17, 1997, the National Governo1s' Association endorsed a policy regarding 
to bacco settlement funds. As stated in that policy, the Governors take the position that "they will 
strongly oppose federal efforts to seize state tobacco settlement funds." The Attorneys General are 
in agreement with this position and wiU advance this intcrest on behalf of oW" ~1ates. We urge your 
full consideration of the position advanced by the Governors and the Attorneys General. 

It is the intention of the states that their ·ly 
for public health purposes. e benefit of the liti Mion we 
have prosecute on eir be an any settlement entered into to resolve their lawsuits, The 
Attorneys General urge you to take aCtion to clarify the pOSitiC'Il of the A~tion on this fiscal 
issue and wod< ,,~th us to achieve our shared goal of a changed tobacco policy for this country. 

Thank you. 

Sincerely yours, 

Bruce M. Botelho 
~~Jc... 4Ih.J.J1J.~ 

iT -
Toetagata Albert Mailo 

Attorney General of Alaska Attorney General of American Samoa 

~d~.:;r 
Grant Woods uLr~ Winston Bryant 
Attorney General of Arizona Attorney General of Arkansas 
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Emily Bromberg 

i 10115/97 02:40:52 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: nga and tobacco 

tomorrow nga will release a poicy resolution on tobacco that says hhs indicated that letters would 
be sent to states claiming that a portion of the funds from settlements belonged ot the feds, that 
the govs believe that as a matter of law the entire amount belongs to the states, and that if the 
feds wanted part of the settlement they should have joined the lawsuits. 

Message Sent To: 

Fred DuVal/WHO/EOP 
Mickey Ibarra/WHO/EOP 
Christopher C. Jennings/OPD/EOP 
Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Jeanne LambrewlOPD/EOP 



Fred Duval 09/26/97 11 :46:08 AM 

Record Type: Record 

To: Mickey Ibarra/WHO/EOP, Emily Bromberg/WHO/EOP 

cc: Elena Kagan/OPD/EOP 
Subject: 

I just got my first call from a DC Office Director on the HCFAlTobacco issue. He indicated that 
other calls would follow. I would describe his langauge and tone as controlled fury and he warned 
me of being assalted in Vermont. The Governors/NGA view (I'll bet this is the purpose of Ray's 
calls) is that the states litigated settlements while the feds stood on the sidelines and now swoop in 
to take their bite. They see this as any other litigation - not in the context of Medicaid money 
specifically - where the states win and the feds have no claim to any proceeds. We will definately 
need a bit more depth of talking points for Vermont. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES Financing Administration 

Memorandum 

DATE: 

FROM: Dir~or 
Center for Medicaid and State Operations 

SUBJECT: Cost Sharing in Tobacco Company Recoveries and Expenses-ACTION 

TO: Associate Regional Administrator 
Division of M~icaid 
Regions I-X 

In June orlast year we provided guidance to you regarding a March 15, 1996 settlement by the 
Liggett Group tobacco company with five States (Massachusetts, West Virginia, Mississippi, 
Florida and Louisiana). On March 20, 1997 the Liggett Group agreed to settle claims with an 
additional seventeen States (Arizona, Connecticut. Hawaii, Illinois, Ind·iana, Iowa,. Kansas, 
Maryland, Michigan. Minnesota, Nevada, New Jersey, New York, Oklahoma, Texas, Utah, 
Washington and Wisconsin). During this past summer, Mississippi and Florida settled suits with a 
number of tobacco companies and have received monies as a result of those settlements. The 
paymellts are pursuant to an agreement settling suits the States filed in whole or iQ part to recoup 
Medicaid costs associated with tobacco·related illnesses. I am writing to outline HCFA's polley 
with regard to sharing in these recoupments 'and in the State costs incurred in pursuing them. I 
ask that you send the attached model letter to each of the twenty·two States referenced above. 
Please send me a copy of the signed and dated letters for our records. 

As with any other Medicaid-related revenue or recovery, the Federal share of appropriate 
amounts the twenty-two States receive from the tobacco companies should be reported on the 
Form HCFA-64 Medicaid expenditure report for the quarter in which they are received by the 
State. at the current Federal Medical Assistance Percentage (FMAP). The State ageney must 
credit HCF A with our share of these payments even if the settlement payment checks are not 
addressed to the Medicaid agency or credited to the State's Medicaid account. Crediting the 
Medicaid program appropriately is required because the States' complaints in the lawsuits were 
based wholly or in part on tobacco industry liability for health problems of Medicaid recipients 
and others and consequent Medicaid expenditures by the States for which we provided the 
Federal share. 

To the extent that some States indicate that non·Medicaid claims were also included in their 
underlying lawsuits, HCFA would accept a reasonable allocation of the recovery as recompense 
of the federal Medicaid share. HCFA central office is available to enter into discussions with 
States regarding allocation prior to completion of the HCFA-54, if a State so desires. 
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State administrative costs incurred in pursuit of Medicaid recoveries from tobacco companies are 
match,able at the standard SO percent administrative matching rate. Where a State contracts with 
an outside law finn for help in these actions, on a contingel\CY fee basis. the State may report the 'f r ve. ? 
gross recovery as a collection (at the current FMAP). and the contingency fee as an _ 
administrative cost (at so percent); or. at its option. the State may deduct contingency, fees from 
the gross amount recovered, and report the net recovery as a collection. 

This is a first step in a communication process to remind States of the legal requirements for . 
Medicaid recoveries. Central office will provide further communication as needed. 

, 
If you have any questions on this matter. please contact Ioe Corteal. Division of Financial 
Management, who may be reached at (410) 786-3380. Thank you for your cooperation. 

Sally K. Richardson 

, Attachment 

cc: Regional Administrators 
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RO Letter to AR CT. HI IL, IN. IA. KS. MD MI. MN. NY NJ NY. OK IX. Uf. W A. FL. 
LA. MA. MS WV and WI 

Dear (SMA Director); 

(Name of State) has settled its suit against one or more tobacco companies to recoup costs 
Incurred by the State in treating tobacco-related illnesses. Pursuant to the settlement agreement, 
your State has and/or will receive periodic payments for costs incurred by the State Medicaid 
Program. I am writing about the proper accounting and reporting for Federal Medicaid purposes 
of the amounts received from such settlements. , 

As with any reCovery related to a Medicaid expenditure, payments the State receives should be 
reported on the Quarterly Statement of £,cpenditures for the Medical Assistance Program (FollD 
HCFA-64) for the quarter in which they are received. Specifically. these receipts should be 
reported on the Form HCFA-64 Summary Sheet, Line 9.E. This line is.reserved for special 
collections; please identifY the amount reported as tobacco settlement in the blank space provid,ed. 
The Federal share .should be calcuhited using the current Federal Medical Assistance Percentage. 
Please note that the settlement payments represent a credit applicable to the MedicSid program 
irrespective of whether the monies are received directly by the State Medicaid agency or not. 
States that have previously reported receipts from tobacco litigation settlements must continue to 
report settlement payments as they are received. 

To the extent that some non-Medicaid expenditures and/or recoveries were also. included in the 
underlying lawsuii, HCFA would accept an allocation reflecting the Medicaid portion of the . 
recovery. lfyou would like to discuss this over the phone or in person, we would be happy to 
make the necessary arrangements for such a conversation with the appropriate individuals in 
Central Office. We are open to discussions on appropriate allocation proposals within the 
constraints' of our Federal fiduciary responsibility with regard to Medicaid recovery. It will be 
your responsibility to provide the necessary documentation to support your proposed allocation. 
If you do not propose an allocation method, we will assume that the eillire amount represents 
Medicaid recovery . 

State administrative costs incurred in pursuit of Medicaid cost recoveries from .. tobacco firms 
qualifY for SO percent Federal financial panicipation (FFP). They shouldbe'reported on the Form 

. HCFA-64.10, Line 14 (Other Financial Participation). [fyour State contracts on a contingency 
fee basis for outside assistance. in this area, two options are available for reporting the recoveries 
and fees. You' may report the gross recoveries on Line 9.E of the Form HCFA-64 Summary 
Sheet, while reporting the related contingency fees as an administrative coston Line 14 (Other 
Financial Participation) of the Form HCFA-64.10. Alternatively, you may deduct the contingency 
fees from the gross amount reCovered, and report the net recovery on Line 9.E o(the Form 
HCF A-64 Summary Sheet. 

~004 
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Page 2 - State Medicaid Agency Director 

If you would like to discuss these matters with HCFA, please call ________ _ 
at to arrange for a meeting or eonversation. We look forward to providing' any 
assistance you may need in meeting your State's Medicaid obligation as above described. 

Sincerely, 

.. ' 
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BQ Mmcr tg Ai a HI. IL, IN ,,, "5 MJ2 Ml UN, w NT. NY, m;; IX UT WAr at 
LA MA. MS wy .D; WI 

nc.r (SMA Dlrect~r): 

(Name or Srate) h~ JCUlId ita alit aplnst 0111 or mare tolaN» CQDlpanles to r=oup CQlts 

Incumcl by the Sraie in VCllilla tob~l11ued iUIIIS&eS. Plltllllllt to the ICttItment I\BI'OIment, 
),Ollf Sllte bu andlor will raceM perioc!io pa)'m8ftU lOr COItI IlIcul'l'lCS by the Saul Medicaid 
ProJfl/D. 1l1li writilla Ibollt the p",per ICQOunlill81114 nportlll8lOr Ftd~&l Medice.lcl plll}lOSes 
of the lDIOunU f'C!=Ci'fed tom IJCh settlcnellt; . 

.JU with 'IIY .Yay. rda.1O a McClcald exp~dillltl, P9lJlelli. the StllO naivclS Ihcllld be 
reported on the Quarterly Srallftloftl DtE.pClldilurca for the Medir.al AIIIItlDOi PfI:lFIDI (Form 
HCFA~) fbr the qUrter in whi;h thGY In received. Specifically. these ro:ciptl slioutd be ' 
reponed on t~o Fonn HCF A064 SIIIMW)' sn.r.. Uno Sl.E. Th.iJ line Is releM!d rc" .poelsl 
colle;t1ol!J: please idSlti1Y thlamounl reponed II tobacco JeftJem~t ill,the b1&11k .pa;c provjd~l1, 
Tbe Federallhare al),owd be wQ,!Jued '''!!:i 'he CW!!nt Federal Medic.J AIIlstanc.n Percenloae. 
Plea~ note lhat thdetll!ll'llenl plymel\ti"raprOlent • mit applicable 10 the Mac!ic:aic! P",gr&In 
Irrespcctive ofwllethar the monies are r,ceiv~ directly b)l tile Slare Medle&ld .genel)' or nOI. 

Slatos Ihat have pre'.iollsly reported neeiptS trom loba;co litilation IIImlemen" mUll! contirwe to 
rq»rt settlCmotlt p.ymenll II Ihe)' are rec:ei ... ed. e::t~ 

, ~~--­To the extent thiliome nan.Medicaid 'ltpenditura and/or RCOverics were also inc[Llded in Ihe ---ILR 
underlylns IawlUit, HerA would "cept an allO'Blion renlcrini the Medi;aid ponio'll orlhe /"l'" 
ftcOVCry. 1()'OU would like to dis,l.Iu thi. over rh. phone or in penon. we would bll happy 10 ~~,::t .. "':" 
mai;e the neo::eua:y l.ITItIi~enls (or slIch I converSilion with the appropriate individual. In ":; y\,..): .Jj 
C.ntral Office. We are open to discussions on appropriare IIloc:a.lion propo&als lIfithltl the -to ""ft'" 
ecrulraint! or CI.Ir Fedaral tiduciar'j respolUibility with rcaare! to Medicaid recovery, It v.ill be r ..... \W 
your rcaponsibllilY 10 prollido the n~ry documetll8tion to ,uppO" ),ollr proposed allocation, 
[(you do nOI propose III allocation merhod. lire -.ill assllme that the entire amounl '.'presents 
Medicaid recovery. 

Sute ac!lIIinirrratlve cens \nQurTtd ia purauit orMedil:lid 110" rcco...nes ttom toba~:o firms 
qualitY for SO peroent Fcdet'lllinancW panlelpltlan (iFP). TlIeylhould bc n:pgn:Od on the Fgrm 
HCPA·64.IO. Line 14 (Olher Financial Panicipation). It your Stare centracu on .. oc,atlngene)' 
£eo bull fOr outJlde wimnco, in this IMIA, rwo optlolU ire aVlll.blo for rej)ortina the: recoveries 
anc! feu. You may "pon the FOU ra=varil5 on Line 9.B,ofthc Farm HCFA064 SU.lMllry 
Sheet, while reporting thI relaled continp:ney rca U 1/1 admJnisttltNO COlt on Line 14 lOUlc:r , '~=aI Pa:ti~lpatltln) of tho Fol'ITI HCFA064. 10. Ailtmalivaiy. you ..wy clcduOl the colltln8ell~ 
rot. froDl the JfOIl aMount /'tCIOller.d. and report the net =very on Une 9.S orrha Form 
HCFA-64 Summit)' Sheet. 

" 
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Pa,e.2 • Sralo Medic:.id Aaency Dlre=tor . , 

JfYOII would like '0 dlsQUU tlw:se ,"lners with HCFA, pIGUe call • 

I4J 002/002 
67431;# 4 ._._._----

at to artln8c (or I meetins or oonvonuion. We le>ok forward til pr'ovidinS any 
uliltanee ~ou may n.s in Inoellni your State'. MedlC4fd obUptlon 18 above dOl.crlbed .. 

• 

Sinc:erely, 
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, 
Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Joshua Gotbaum/OMB/EOP 
Subject: heads up on tobacco letter to states 

I just got from OMB a letter that the Secretary want to send to states tonight if possible about the 
Federal share of any tobacco settlements. It is clarifying the claim that we have on the Medicaid 
recoveries as well as the process by which this is collected. I am working now wiht OMB and HHS 
on making it somewhat stronger, but there are obVIously larger ramifications. States have not 
always acknowledged this claim and this could be news. Chris has not seen it (we are only 
leafnlng of this now), but tends to think that it is a good marker to lay down if it does not weaken 
our position. We are inclined to let it go. 

Any reason from your perspective to pull this? I am faxing it over now. 

Jeanne 
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George Jordan Phillips 
COIllUt!IoT 10 mil A.sJI8ID11t AIromllY GtMrol 

U.S. Department of Justice 
Office of the Assistant Attorney General. 
Civil Division 

9S0 PlIlInsyivanla AVII., N. w., Room 3143 
Washi",ron. D. C. 20530 
(202) $14-5713 Fax (202) 514-8071 

August 26, 1997 

BAND DBLXVBRY TO THE POLLOWING RECIPIENTS: 

Ms. Harriet Rahb 
General Counsel 
Room 722A HHH 
200 Independence Ave, S.W. 
Washington, D.C. 20201 

Ms. Nancy Ann Min 
Deputy Administrator 
Health Care Financing Administration 
Room 314G HHH 
200 Independence Ave, S.W. 
Washington, D.C. 20201 

Mr. Andy Hyman 
Special Assistant to the General Counsel 
Room 707F HHH 
200 Independence Ave, S.W. 
Washington, D.C. 20201 

RE: State Settlement. Qf TQhaccQ Law§uita - Allocation pf 
DamAgos to tbe Medicaid program 

Dear Ms. Rabb, M •. Minn and Mr. Hyman: 

Enclosed are some selected pleadings filed by the State of 
MissiSSippi in their recently settled lawsuit against the tobacco 
companies. These pleadings relate to the State of Mississippi'S 
estimate of their damages attributable to smoking-attributable 
public expenditures. 

We have just obtained these pleadings and have not throughly 
reviewed them, but it appears that Missi.sippi quantifies three 
programs for which it claimed damages: Medicaid, the Mississippi 
Comprehensive Health Plan (MCHP), and uncompensated care provided 
by three public hospitals. They assert two different damages 
estimates: one is called the Mortality Ratio Approach (MRA) and the 
other the Smoking-Attributable Mortality, Morbidity, and EconOmic 
Cost Program (SAMMECI. 
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Under the MRA approach they estimate that the smoking related 
costs from 1970 to 2000 for the Medicaid program is $1,580,292,224, 
the MCHP is $94,552,017 and the uncompensated public hospital cost 
is $111,856,202. (Table 8. Total Smoking-Attributable Expenditures 
for Mississippi, 1970-2000 - Corrected June 8, 1997.) 

Under the SAMMEC approach they estimate that the smoking 
related costs from 1970 to 2000 for the Medicaid program is 
$841,966,174, the MCHP is $76,495,700 and the uncompensated public 
hospital cost is $105,684,825. (Table 8.) 

These reports may be of some assistance to HHS in evaluating 
how MissiSSippi allocates the settlement proceeds between these 
programs. 

Of course, under the Medicaid program the federal government 
would be entitled to a share of the damages attributable to the 
Medicaid program based on whatever percentage of the Medicaid 
program the federal government paye in MissiSSippi. Given that a 
payment of $170 million was paid to Mississippi on July 15, 1997, 
pursuant to their settlement and that $1 billion is going to paid 
over the next year to Florida, it may be prudent for the 
appropriate officials at HHS to contact these states to determine 
what amounts of these settlements they plan to allocate to the 
Medicaid program and derivatively what amounts they plan to credit 
to the federal government. 

I have also enclosed the Memorandum of understanding reached 
on July 2, 1997, between the State of Mississippi and the tobacco 
companies. 

I hope these documents are helpful to you. We are attempting 
to obtain similar documents from Florida and will forward them if 
we are able to obtain them. 

CCI Prank W. Hunger 
Enelosures 

Sincerely, 

George J. Phillips 

IaJ 003 
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To: Elena Kagan 

cc: 
Subject: Re: VA Letter for Review -Reply 

Elena: 

Pushing our new internet connection, I thought I would send you a copy 
of a letter that I sent to Harriet Rabb today which also included some 
documents from the Mississippi tobacco lawsuit which demonstrate how 
Mississippi calculated their damages, the majority of which were 
Medicaid related. 

We suggest that the appropriate HHS officials contact Mississippi and] 
Florida to ascertain how they plan to allocate the settlement proceeds 
with the federal government to ensure that such proposed allocations 
are reasonable. . 

Now, if the attached document makes it though the internet, a new age 
will have certainly dawned. 

--George Phillips 
514-5713 
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